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 Civil Cases

Insurance company's subrogation rights do not arise until a determination that the insured was made whole

Riley v. State Farm Mutual Automobile Insurance Co. - 2011 Ark.
256. Arkansas Supreme Court, June 16, 2011. Appeal from the
Circuit Court of Benton County, Hon. David S. Clinger.
REVERSED AND REMANDED.

Held: Dismissal of claim for declaratory judgment was reversed and
remanded. Opinion by Justice Brown. Concurrence by Chief Justice
Hannah.

Brief facts: Stephanie Riley was involved in a car accident. Riley
was insured by State Farm. The other driver was insured by GEICO.
State Farm wrote to GEICO claiming a subrogation claim for $5,000
in medical benefits paid on Riley's behalf. Riley settled her claim with
GEICO for $11,500. GEICO issued two checks; one payable to Riley
for $6,500 and one payable to Riley and State Farm in the amount of
$5,000. Riley requested that State Farm waive any right to
subrogation because she was not made whole for her injuries. State
Farm responded that she had been made whole, but offered to reduce
its lien to $3,000. 

Riley filed a declaratory action and complaint against State
Farm. Count I claimed that State Farm failed to establish a proper lien
because there had been no determination that she was made whole.
Riley also claimed breach of contract and a violation of the Deceptive
Trade Practices Act. Riley moved for summary judgment on the issue
of the validity of State Farm's lien. Riley argued that State Farm filed
its lien before she had settled with GEICO, and that there was no way
at that time of knowing whether she would be made whole. She
argued that the lien was invalid because it was filed without a legal
determination that she had been made whole. State Farm responded
that it had not filed a lien simply by corresponding with GEICO. State
Farm characterized this as asserting a right to subrogation. 

The circuit court denied Riley's motion for summary judgment.
After a later status hearing, the trial court entered an order which

found that State Farm had a "valid but unenforceable lien" and which
put the burden on Riley to prove that she had not been made whole
by the settlement. Riley filed a second motion for summary judgment
asserting that the lien was invalid. The trial court once again denied
the motion. The circuit court also dismissed with prejudice Count I
of the complaint. A Rule 54 certificate was issued so that this matter
could be appealed prior to a decision on the other counts. In the
certificate, the trial court found that subrogation rights arise at the
time medical payments are made, and the insurer is not required to
wait until the settlement is made to assert its rights. Riley appealed to
the Arkansas Supreme Court, which reversed and remanded.

Important points: 1. When the parties cannot reach an agreement
as to whether or not an insured has been made whole, a determination
must be made by the circuit court before the right of subrogation
arises. See Ryder v. State Farm, 371 Ark. 508, 268 S.W.2d 298
(2007). 

2. The trial court's reliance on A.C.A. §23-89-207 was error.
The statute grants a lien to the insurer who makes payments under a
medical payments auto policy. This lien does not arise at the time the
payment is made. It only arises after a judicial determination that the
insured has been made whole. 

3. Justice Hannah concurred, but wrote separately to emphasize
that State Farm had not filed a lien, but had merely asserted its claim
based on A.C.A. §23-89-207. This is not improper, and in fact should
be encouraged so that all parties are cognizant of potential
subrogation isues during settlement negotiations.

Attorney for Riley: Robert Tschiemer, Mayflower; William Horton,
Fort Smith
Attorney for State Farm: Winfred Lee Tucker, Bryant; Beverly Ann
Rowlett and John Moore, Little Rock 

Insurance company's subrogation rights do not arise until a determination that the insured was made whole

Bradley v. State farm Mutual Insurance Co. - 2011 Ark. 257.
Arkansas Supreme Court, June 16, 2011. Appeal from the Circuit
Court of Benton County, Hon. David S. Clinger. REVERSED AND
REMANDED.

Held: Dismissal of claim for declaratory judgment was reversed and
remanded. Opinion by Justice Gunter.

Brief facts: This is a companion case to Riley v. State Farm
discussed above.

Important point: See above.

Attorney for Bradley: Robert Tschiemer, Mayflower; William
Horton, Fort Smith
Attorney for State Farm: Winfred Lee Tucker, Bryant; Beverly Ann
Rowlett and John Moore, Little Rock 

Insurance company's subrogation rights do not arise until a determination that the insured was made whole

Baxter v. State Farm Mutual Automobile Insurance Co. - 2011
Ark. 260. Arkansas Supreme Court, June 16, 2011. Appeal from the
Circuit Court of Benton County, Hon. David S. Clinger.
REVERSED AND REMANDED.

Held: Dismissal of claim for declaratory judgment was reversed and

remanded. Opinion by Justice Danielson.

Brief facts: Companion case to Riley v. State Farm.

Important point: See above.
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Attorney for Baxter: Robert Tschiemer, Mayflower; William Horton,
Fort Smith
Attorney for State Farm:Winfred Lee Tucker, Bryant; Beverly Ann

Rowlett and John Moore, Little Rock  

Use of conspiracy theory of in personam jurisdiction does not violate due process

Gibbs v. PrimeLending - 2011 Ark. 255. Arkansas Supreme Court,
June 16, 2011. Certified question answered .

Held: Use of the conspiracy theory of in personam jurisdictiondoes
not violate Arkansas statutes. Opinion by Chief Justice Hannah.

Brief facts: Mark and Carla Gibbs were contacted by Morgan
Stanley with an offer to refinance their home. Morgan Stanley was
their financial advisor, and Morgan Stanley vice president Ryan Hill
was their personal advisor. The Gibbs agreed to refinance with
Morgan Stanley, but Hill redirected them to PrimeLending, where
they were assisted by Jeffrey Brown. 

Separate defendants Shelley Hickson and Amy Tueckes worked
for LandAmerica, soliciting title -insurance business from
PrimeLending. Hickson and Tueckes referred overflow business to
eLender Services, which always used eLender Escrow as their
escrow agent. eLender would pay a kickback fee for these referrals
to a company owned by Hickson and Tueckes. They would split the
kickback with PrimeLending for being the source of the referral. 

Primelending began the Gibbs refinance by contacting Hickson
and Tueckes, who referred them to eLender Services. eLender
Services used eLender Escrow as the escrow agent, despite the fact
that the State of California had revoked eLender Escrow's license.
eLender avoided being shut down by the loss of its license by having
an employee of Corinthian Title, Russell Biszantz, work out of
eLender's offices. Corinthian received some form of compensation for
the arrangement. eLender was able to use this arrangement to act as
the Gibbs escrow agent.

PrimeLending mailed a mortgage origination agreement to the
Gibbs for signature. The documents were executed in Pulaski
County, at Mark Gibbs office. The Gibbs executed a new mortgage
in favor of US Bank for $1.2 million. These funds were transferred

to the eLender escrow account and meant to pay off the balance of
the Gibbs mortgage with Morgan Stanley. Instead, these funds were
stolen by Biszantz, who was the owner of eLender Escrow. The
Morgan Stanley mortgage went unpaid, and the Gibbs now have two
mortgages on their home. 

The Gibbs sued the various parties involved in federal court on
multiple theories. Corinthian, Brown, Hickson, and Tueckes were
included in a count alleging a civil conspiracy. They contended that
Arkansas's long-arm statute does not allow application of conspiracy
jurisdiction because it violates due process. The district court certified
the question to the Arkansas Supreme Court, which found that the
use of conspiracy theory jurisdiction does not violate due process and
is available under Arkansas's long-arm statute.

Important points: 1. The conspiracy theory of jurisdiction allows
co-conspirators to be subject to personal jurisdiction in a forum if one
of their cohorts commits an overt act in furtherance of the conspiracy
that would subject him to jurisdiction in that forum. This is true even
if the co-conspirator himself has no direct contact with the forum.

2. Arkansas's long-arm statute is limited only by federal
constitutional law. A defendant who voluntarily participates in a
conspiracy with knowledge of its effects in the forum state has
purposefully availed himself of the privilege of conducting activities
in that forum. Use of the conspiracy theory of jurisdiction does not
violate due process.

Attorney for Gibbs: Don Campbell III, Little Rock
Attorney for PrimeLending and Brown: Michael Stephen Bingham,
Little Rock 
Attorney for Hickson: Stephen Reese Lancaster, Little Rock
Attorney for Tueckes: Howard Gregory Campbell, Little Rock
Attorney for Corinthian: Matthew Cleveland Carter, Rogers

Stock bought with note receivable during marriage is marital property; court refuses to recognize gift of a
business opportunity

Kelly v. Kelly - 2011 Ark. 259. Arkansas Supreme Court, June 16,
2011. Appeal from the Circuit Court of Pulaski County, Hon. Richard
Moore. REVERSED AND REMANDED.

Held: Order finding that stock was not marital property was
reversed. Opinion by Justice Danielson. Concurrence by Special
Justice Berger. Dissent by Justice Corbin.

Brief facts: This case concerns the division of stock acquired during
the parties' marriage. Christy Kelly maintained that the stock was a
gift from her father, rendering it non-marital. John argued that the
stock was purchased and was therefore marital property. The trial
court issued a letter ruling on the issue which is cited at great length
in the opinion. The trial court determined that Christian's father
planned the business and provided the initial funding to start the
business, as well as key management and employees. Only after the
business was functioning was the actual stock issued. At this point he
had the stock issued directly to Christy and her brother. John
contended that the stock was not a gift from Christian's father
because he never had ownership of the stock. The trial court ruled
that the stock was not marital property. The Arkansas Supreme Court

found that the stock was not a gift because there was a note
receivable on the books of the business for $28,000, payable by
Christy. 

Important points: 1. Christy argued that because the note receivable
was paid with her non-marital funds, that the stock was rendered non-
marital. The stock was not acquired with non-marital funds. The
stock was acquired with a note executed by Christy during the
marriage.

2. Special Justice Berger concurred in the result but wrote
separately to disagree with the majority's finding that there could be
no gift of a "business opportunity." She found this finding
unnecessary based on the finding that the stock was acquired with the
note receivable. She also noted that the trial court could divide the
marital property unequally if equity so requires.

3. Justice Corbin dissented, stating that the majority ignored the
factual basis given by the trial court in reaching its opinion, and
thereby used the wrong standard of review. 

Attorney for Christy: Kenneth Shemin, Tim Cullen; Little Rock
Attorney for John: Samuel A. Perroni, Shelly Hogan Koehler; Little
Rock
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Actions under the Arkansas Domestic Abuse Act are special proceedings not governed by the rules of civil
procedure

Wills v. Lacefield - 2011 Ark. 262. Arkansas Supreme Court, June
16, 2011. Appeal from the Circuit Court of Baxter County, Hon.
Johnny Putman. AFFIRMED.

Held: Denial of motion to dismiss order of protection was affirmed.
Opinion by Justice Baker.

Brief facts: Janet Lacefield sought an order of protection against
Martin Wills pursuant to the Arkansas Domestic Abuse Act. Wills
was served with the petition and notice of the hearing six days before
the date of the hearing. He sought a continuance, which was denied.
He did not attend the hearing, and a permanent order of protection
was entered. He sought to set aside the order on the grounds that the
Arkansas Rules of Civil Procedure provide for more than six days in
which to file an answer, and various other grounds. The trial court
dismissed the motion and found that the Arkansas Domestic Abuse

Act governed. The Act only requires five days notice of a hearing.
Wills appealed to the Arkansas Court of Appeals which certified the
question to the Arkansas Supreme Court. The Supreme Court ruled
that actions filed pursuant to the Act are "special actions" not
governed by the Arkansas Rules of Civil Procedure.

Important point: Arkansas Rule of Civil Procedure 81 states that all
civil actions are governed by the rules of civil procedure except "in
those instances where a statute which creates a right, remedy or
proceeding specifically provides a different procedure." The
procedure for securing a protective order pursuant to the Domestic
Abuse Act is purely statutory. Actions filed pursuant to the Act are
special proceedings not governed by the rules of civil procedure.

Attorney for Wills: pro se
Attorney for Lacefield: pro se

Shopping mall owned by teacher retirement system must pay property taxes

Arkansas Teacher Retirement System v. Short - 2011 Ark. 263.
Arkansas Supreme Court, June 16, 2011. Appeal from the Circuit
Court of Garland County, Hon. Lynn Williams. AFFIRMED.

Held: Decision that certain real property owned by the system was
not exempt from taxation was affirmed. Opinion by Justice Henry.

Brief facts: The Arkansas Teacher Retirement System purchased a
shopping center in Hot Springs in 2000 as an investment. The
property has been listed as taxable by the county, and ATRS paid
taxes through 2007 without protest. In 2009, ATRS filed a petition
with the County Court seeking a determination that the shopping
center was exempt from ad valorem taxes. The petition was denied,
and ATRS appealed to the Circuit Court of Garland County. ATRS
contended that it is exempt from taxation pursuant to article 16,
section 5 of the Arkansas Constitution as "public property used
exclusively for public purposes." ATRS also contended that the
property was exempt under A.C.A. §24-2-703 and 24-7-204, each of
which provides that assets owned by ATRS are exempt from taxes
by the state or any political subdivision or agency. The trial court
found that the exemption in the constitution did not apply because the
property was not used exclusively for public purposes. The trial court

also ruled the exemptions under the Arkansas Code were
unenforceable because of article 16 section 6 of the Arkansas
Constitution, which prohibits any law exempting property from
taxation except as provided in the Constitution itself. ATRS appealed,
and the Arkansas Supreme Court affirmed.

Important points: 1. There is a presumption in favor of the taxing
power of the state. The taxpayer must establish entitlement to an
exemption beyond a reasonable doubt.

2. Property must be used exclusively for a public purpose to be
tax exempt. It is not enough that profits derived from the property are
applied to a public purpose. Here, the tenants were private businesses
operated for a profit. The fact that the rents were used for a public
purpose did not render the property tax exempt. 

3. The statutes purporting to make ATRS exempt from the
payment of property taxes were in conflict with the Arkansas
Constitution and unenforceable.

Attorney for ATRS: John Keeling Baker, Anton Leo Janik, Jr., Little
Rock
Attorney for Garland County officials: Burt Newell, Hot Springs 

Decision of Little Rock Wastewater was affirmed when customer did not challenge original permit requiring
a meter

Mountain Pure, LLC v. Little Rock Wastewater - 2011 Ark. 258.
Arkansas Supreme Court, June 16, 2011. Appeal from the Circuit
Court of Pulaski County, Hon. Timothy Davis Fox. AFFIRMED.

Held: Circuit Court decision affirming the administrative decision of
Little Rock Wastewater was affirmed. Opinion by Justice Gunter.

Brief facts: Mountain Pure separated its operations from Gold Star
Dairy in 2000. Until then, both businesses had shared a common
discharge into the Little Rock sewer system. When the businesses
separated, Gold Star took the original sewer discharge. Mountain
Pure was ordered to install a new sampling point and wastewater-
flow-measurement system so that Mountain Pure could be charged
based on what it discharged into the sewer system. Mountain Pure
never installed a system satisfactory to LRW. LRW billed Mountain
Pure based on the water meter. 

In 2008, Mountain Pure sought an adjustment in its rates and a
refund from LRW. LRW again advised Mountain Pure that it must
install a meter to get a credit for water that went through the city's
meter but was not discharged into the sewer system. LRW eventually
issued a show cause order requiring Mountain Pure to explain why
it was not following the specifications of its discharge permit. The
hearing officer found that Mountain Pure had violated its permit by
not installing a meter and by not paying sewer charges. Mountain
Pure appealed to the Circuit Court, which affirmed. Mountain Pure
then appealed to the Arkansas Supreme Court, which also affirmed.

Important points: 1. Appeals from the LRW are not governed by
the Administrative Procedure Act. Mountain Pure's appeal is
governed by District Court Rule 9.  

2. The discharge permit and original compliance order required
Mountain Pure to install the meter. Mountain Pure did not challenge
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these requirements, and they provide a sufficient basis for the agency
decision, regardless of how the hearing officer construed the local
ordinance in question.

Attorney for Mountain Pure: J. Paul Davidson, Little Rock
Attorney for LRW: David Allan Gates III, Little Rock 

Medical malpractice claim based on res ipsa loquitur dismissed on summary judgment

Myers v. Cooper Clinic, P.A. - 2011 Ark.App. 435. Arkansas Court
of Appeals, June 15, 2011. Appeal from the Circuit Court of
Sebastian County, Hon. James O. Cox. AFFIRMED.

Held: Summary judgment in favor of medical clinic was affirmed.
Division IV. Opinion by Judge Glover.

Brief facts: Sheila Myers had a biopsy performed at Cooper Clinic.
The biopsied material was then sent to Pathology Services Laboratory
for analysis. The sample was contaminated with material from an
unknown male subject. The contamination resulted in Myers being
diagnosed with mantle-cell lymphoma and receiving unnecessary
treatment. 

Cooper moved for summary judgment and submitted supporting
affidavits and depositions. The trial court also considered affidavits
and deposition testimony submitted by Myers and Pathology
Services. Lisa Woodward reviewed Cooper's policies and
procedures, as well as the deposition testimony of Cooper's
employees and stated that Cooper Clinic met the required standard of
care and that it was highly unlikely that the contamination occurred
at Cooper. Betty Maddox testified that she was not involved in Myers
care, but that she was familiar with the procedures used in the clinic
and that she had participated in an investigation after the
contamination was discovered. She stated she was confident no
contamination occurred at Cooper. Nurse Janet Stephens testified that
she had no recollection of Myers' procedure, but she knew the
procedures that were supposed to be followed. She stated that she
could think of no way that the contamination could have occurred at
Cooper. Dr. Jacob Joseph of the Cooper Clinic testified that he had
no recollection of the procedure, but his review of the medical
records and investigation had revealed no source for the
contamination.

Myers submitted an affidavit from James Caya, M.D. who
opined Myers' sample had been contaminated by the tissue of another
(male) individual, causing the misdiagnosis. He also stated that the
standard of care mandates that one patient's tissue should not be
combined with another's. He could not tell from the records when the
contamination occurred, and stated it could have been at either
Cooper or Pathology Services.

Brandy Sams testified that she was in charge of quality control
at Pathology Services and described the procedures used at the lab.
She stated that the contamination could not have occurred at
Pathology Services because of all the precautions they took. She
stated it was her opinion that the contamination occurred at Cooper,
but she had no knowledge of their procedures. Dr. Laura Lowther, a
pathologist at Pathology Services, stated she had investigated after
learning about the contamination, and was convinced that it did not
occur in her lab. She analyzed all other samples which had been
processed in the time period when Myers sample was submitted, and
found none which could have provided the contamination. She
testified that the only other likely place the contamination could have
occurred would have been the Cooper Clinic.

The trial court found that Cooper Clinic had established that it
followed proper procedures and that there was no time when
contamination could have occurred. The trial court stated that this
shifted the burden to Myers to meet proof with proof. Dr. Cada's
affidavit could not meet this burden because he could only state that
contamination occurred, but not where. Dr. Lowther placed the blame
on Cooper, but had no evidence to support her contention. Based on
this, the trial court granted summary judgment. Myers appealed,
arguing that summary judgment is not appropriate where a party has
established a prima facie showing of negligence based on res ipsa
loquitur. The Arkansas Court of Appeals affirmed.

Important points: 1. The doctrine of res ipsa loquitur requires four
elements to be met: 1) the defendant owes a duty to the plaintiff to
use due care; 2) the accident is caused by a thing under the control of
the defendant; 3) the accident is one that, in the ordinary course of
things, would not occur if those having control of the thing used
proper care; and 4) there is an absence of evidence to the contrary.

2. The testimony of Cooper's employees that they don't
remember the specific procedure, but that they have policies in place
to avoid contamination, were considered sufficient "evidence to the
contrary" to prevent application of the doctrine of res ipsa loquitur.

Attorney for Myers: Timothy Brooks, William Puttman, William
Burk; Fayetteville
Attorney for Cooper: Charles Wayne Harris, Fort Smith

Failure to divide military retirement results in reversal of property division in divorce

Bellamy v. Bellamy - 2011 Ark.App. 433. Arkansas Court of
Appeals, June 15, 2011. Appeal from the Circuit Court of Lonoke
County, Hon. Sandy Huckabee. REVERSED AND REMANDED.

Held: Division of assets in divorce was reversed and remanded.
Division II. Opinion by Judge Robbins.

Brief facts: Robert and Dawna were married for twenty years. At the
time of divorce, Robert was 42 and retired from the military and
drawing military disability. Dawna was 39. The trial court divided the
parties marital property, giving Robert the bulk of the marital debt.
He also did not divide Dawna's retirement account, which contained
approximately $14,000. Robert received $1,470 per month in
disability, which was non-marital. He received an additional $1,470
per month in retirement. Dawna's share of this would be
approximately $600 per month based on the years of marriage which

overlapped Robert's military service. The trial court refused to award
Dawna any of the retirement income. Dawna appealed, and the
Arkansas Court of Appeals reversed.

Important point: Where a trial court fails to compare the amount of
debt from which a spouse was relieved to the amount and duration of
retirement benefits of which she was deprived, the case will be
reversed. Here the debt Robert was ordered to pay would be offset
within a few years. He would continue to receive the full retirement
benefits for life, resulting in a large windfall, especially considering
the parties' relatively young ages.

Attorney for Robert: Ginger Michelle Stuart, Lonoke
Attorney for Dawna: Hubert Alexander, Jacksonville; Timothy Allen
Blair, Cabot
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Grandmother and great-grandmother who stood in loco parentis could intervene in adoption proceeding

Pippinger v. Benson - 2011 Ark.App. 442. Arkansas Court of
Appeals, June 15, 2011. Appeal from the Circuit Court of Poinsett
County, Hon. Larry B. Boling. AFFIRMED.

Held: Allowing grandmother and great-grandmother of child to
intervene in adoption proceeding was not error. Division II. Opinion
by Judge Brown.

Brief facts: J.P.'s mother died. His father remarried, and his
stepmother, Andrea Pippinger, eventually petitioned to adopt him.
J.P.'s maternal grandmother (Benson)and great-grandmother
(Blasingame)intervened and opposed the adoption. They testified that
J.P. had spent 90% of his time with them during the first year of his
life. The trial court denied the adoption, and ordered visitation for

Benson and Blasingame. Pippenger appealed, arguing that it was
error to allow Benson and Blasingame to intervene, that the adoption
should have been granted, and that visitation should not have been
ordered. The Arkansas Court of Appeals affirmed.

Important point: Benson and Blasingame were entitled to intervene
in the adoption proceeding because they had stood in loco parentis to
J.P. Neither party had mentioned the in loco parentis concept; the
appeals court raised the issue sua sponte.

Attorney for Pippinger: Chesley David Dunlap, Trumann
Attorney for Benson and Blasingame: Melissa Bristow Richardson,
Jonesboro

BRIEF NOTES IN COURT OF APPEALS CIVIL CASES
Default judgment was set aside after more than ten years; plaintiff did not make diligent inquiry into the defendant's whereabouts before
attempting service by warning order.  Scott v. Wolfe, 2011 Ark.App. 438.

Dismissal of administrative appeal was affirmed based on untimely filing of notice of appeal. Claim that the notice sent by priority mail
had been lost by the clerk was not supported by the record. Johnson v. Arkansas Professional Bail Bond Co., 2011 Ark.App. 427.

Appeal dismissed for lack of a final order. Sammons v. SEECO, 2011 Ark.App. 436.

Termination of parental rights affirmed. Tucker v. ADHS, 2011 Ark.App. 430.

Change of child's surname was supported by each of the Huffman factors; constitutional argument not preserved. Walker v. Burton, 2011
Ark.App. 439.

Criminal Cases

Deadly weapon enhancement statute does not prevent application of good time credit after initial ten years
of sentence

Hobbs v. Baird - 2011 Ark. 261. Arkansas Supreme Court, June 16,
2011. Appeal from the Circuit Court of Jefferson County, Hon. Jodi
Raines Dennis. AFFIRMED.

Held: Order of the circuit court finding inmate eligible for good-time
credits was affirmed. Opinion by Justice Danielson.

Brief facts: Baird was convicted of attempted first-degree murder
and sentenced to 30 years in prison. Later that year he was convisted
of delivery of a controlled substance and sentenced to thirty years in
prison to run consecutive to the attempted murder sentence. Baird
filed a declaratory action against the Department of Correction, which
had interpreted A.C.A. §16-90-121 to mean that the first sentence
had to be served without eligibility for good-time credits. On the date
of the crime, A.C.A. §16-90-121 stated that any person convicted of
a felony involving the use of a deadly weapon "shall be sentenced to
serve a minimum of ten years in the state prison without parole but
subject to reduction by meritorious good-time credit." A.C.A. §12-

29-201 originally allowed for a reduction in an inmate's sentence and
parole eligibility date. By the time of Baird's offense, this statute had
been changed so that it only applied to the inmate's parole eligibility
date. The Department argued that the changes to §12-29-201 effected
a repeal by implication of §16-90-121. The trial court found that after
ten years, Baird could be awarded good-time credit. The Department
appealed to the Arkansas Supreme Court, which affirmed.

Important points: 1. The Court will not find a repeal by implication
where the statutes can be read harmoniously. Changing how good-
time credit is applied did not act to repeal the application of good-
time credit found in §16-90-121.    

2. The inmate sentenced under §16-90-121 is required to serve
ten years of his sentence without eligibility for parole. After ten years,
good-time credit can be applied to the inmate's parole eligibility date.

Attorney for Baird:Bill James, Lee Deken Short; Little Rock
Attorney for Department: Attorney General

State not required to prove specific amount of marijuana in defendant's system for DWI conviction

Morton (Malcolm) v. State - 2011 Ark.App. 432. Arkansas Court
of Appeals, June 15, 2011. Appeal from the Circuit Court of Union
County, Hon. Hamilton Singleton. AFFIRMED.

Held: Conviction of driving while intoxicated was affirmed. Opinion
by Judge Robbins.
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Brief facts: Detective Sanders of the Union County Sheriff's office
observed the defendant driving erratically and initiated a traffic stop.
The defendant left the roadway and became stuck on the side of the
road. As Sanders approached the car, he saw that the defendant was
unconscious, though he still had his foot on the accelerator. The
defendant eventually turned off the vehicle and unlocked the door.
Sanders was joined by Trooper Albritton, who assisted the defendant
out of the vehicle. The defendant was dazed and unresponsive. At
one point he fell asleep while leaning against the trooper's patrol car.
Albritton smelled marijuana coming from the defendant's car, and the
defendant admitted that he had been smoking marijuana and that
there was marijuana in the car. A search of the car turned up a
partially smoked joint and several bottles of cold medicine. The
defendant admitted he had taken a large amount of the cold medicine.
He was arrested for DWI and possession of marijuana. A blood
sample was taken. The sample was positive for marijuana, but there
was no quantitative analysis. The level of carbonoxyhemoglobin was
normal. The defendant claimed he was suffering from carbon
monoxide poisoning, not intoxication. The defendant attempted to

call a Calhoun County deputy to testify as to the effects of carbon
monoxide poisoning, but the testimony was excluded based on a lack
of qualification. The defendant was convicted. He challenged the
sufficiency of the evidence in regards to the DWI charge. The
Arkansas Court of Appeals affirmed. 

Important points: 1. There is no requirement that the state prove a
specific concentration of marijuana to sustain a conviction of DWI.
The defendant was dazed, driving erratically, and admitted smoking
half a joint while drinking large amounts of cold medicine.

2. The challenge to the deputy's testimony was not preserved
because there was no proffer of his testimony. Even if preserved, it
was not error to exclude him from testifying when his opinion was
based on treating one person for carbon monoxide poisoning some
ten years prior.

Attorney for defendant: Norman Mark Klappenbach, Fordyce
Attorney for state: Attorney General

BRIEF NOTES IN COURT OF APPEALS CRIMINAL CASES

Conviction of methamphetamine and possession of drug paraphernalia with intent to manufacture were affirmed; no error to introduce
evidence of paraphernalia found during a subsequent search of the defendant's home, where the evidence went to the defendant's intent.
Bond (Jeryl)  v. State, 2011 Ark.App. 429.

Sufficient evidence supported conviction of possession of cocaine with intent to distribute based on constructive possession. Cocaine
was found in the defendant's car, near his seat, scales were found in the glovebox, and he was carrying multiple cell phones. Dishman
(Kyle) v. State, 2011 Ark.App. 437.

Conviction of failure to register as a sex offender was affirmed. Sufficiency of the evidence argument was not preserved. Green (David)
v. State, 2011 Ark.App. 434.

Conviction of robbery was supported by sufficient evidence. Fact that the victim was knocked down during the theft satisfied the use
of physical force element of the crime. Lunsford (Brian) v. State, 2011 Ark.App. 441.
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