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Statutory orders of 
protection offer powerful 

remedies beyond the 
obvious requirement 

to stay away from the 
plaintiff. Some, such as 

temporary custody or 
possession of the home, 
can have a huge impact 

on a subsequent divorce. 
This article discusses 

the remedies and their 
implications.
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In June 2005, I authored a Journal 
article entitled Obtaining and Defend-
ing Against an Order of Protection. The 
article addressed issues to consider in ob-
taining and defending against the request 
for an order of protection.

But just as important is determining 
what remedies to seek on behalf of a 
plaintiff in an order of protection. For 
example, the plaintiff – usually a “she” 
– can seek a temporary custody order 
at a hearing on application for plenary 
order of protection. If she succeeds, she 
greatly reduces the defendant’s chances 
of obtaining custody in the divorce.

Likewise, the defendant’s attorney 
must consider evidence that can be pre-
sented to defeat the remedies sought by 
the plaintiff, including her request for 
temporary custody or exclusive posses-
sion of the marital residence.

This article examines the multitude 
of order-of-protection remedies avail-
able under the Illinois Domestic Violence 
Act (IDVA).1 The IDVA’s roots are not 
in common law, so particular attention 
must be paid to the code provisions. One 
purpose of the statute is to “[s]upport the 
efforts of victims of domestic violence to 
avoid further abuse by promptly enter-
ing and diligently enforcing court orders 
which prohibit abuse and, when neces-
sary, reduce the abuser’s access to the 
victim and address any related issues of 
child custody and economic support.”2

The 19 enumerated remedies in the 
IDVA3 remedies go far beyond a com-
mon understanding of what is meant by 
prohibition of abuse and can give the 
plaintiff a significant advantage in a di-
vorce proceeding, particularly if custody 
of children is an issue. Thus, the counsel 
of a skilled divorce attorney at this early 
point is essential.

This article discusses each enumerat-
ed remedy, dividing them into those that 
apply exclusively (or at least primarily) 
to children and those that do not apply 
specifically to children.

General remedies 

Prohibiting abuse, neglect, harass-
ment, and exploitation.4 “Abuse” is 
vaguely defined under the IDVA as 
“physical abuse, harassment, intimida-
tion of a dependent...”5 It seems the 
legislature left “abuse” to be defined by 
our common understanding of the word. 

As for harassment, the definition is 
broader and more specific:

“Harassment” means knowing conduct 
which is not necessary to accomplish 
a purpose that is reasonable under the 
circumstances; would cause a reasonable 
person emotional distress; and does cause 
emotional distress to the petitioner. Unless 
the presumption is rebutted by a prepon-
derance of the evidence, the following 
types of conduct shall be presumed to 
cause emotional distress: 

(i)  creating a disturbance at petition-
er’s place of employment or school; 
(ii) repeatedly telephoning petitioner’s 
place of employment, home or resi-
dence; 
(iii) repeatedly following petitioner 
about in a public place or places; 
(iv) repeatedly keeping petitioner un-
der surveillance by remaining present 
outside his or her home, school, place 
of employment, vehicle or other place 
occupied by petitioner or by peering in 
petitioner’s windows; 
(v) improperly concealing a minor 
child from petitioner, repeatedly 
threatening to improperly remove a 
minor child of petitioner’s from the 
jurisdiction or from the physical care 
of petitioner, repeatedly threatening to 
conceal a minor child from petitioner, 
or making a single such threat follow-
ing an actual or attempted improper 
removal or concealment, unless re-
spondent was fleeing an incident or 
pattern of domestic violence; or 
(vi) threatening physical force, con-
finement or restraint on one or more 
occasions.6

 The remedies must be based on the 
evidence. The lawyers representing each 
side must review the facts with their cli-
ents to determine if any conduct rose to 

the level of abuse or harassment under 
the act.

“Neglect” is also prohibited by the 
IDVA. Surprisingly, neglect as defined by 
the act has nothing to do with children. 
Instead, neglect of a “high-risk” adult 
with “disabilities” is prohibited by the 
IDVA.7 

Exclusive possession of residence. 
This is one of the most powerful rem-
edies under the IDVA. The court has au-
thority to evict one party from the home, 
regardless of whose name is on the title 
or whether it is “marital property.”

If exclusive possession is requested 
in a petition for order of protection, the 
court must balance hardships. The IDVA 
states as follows:

[T]he court shall balance (i) the hardships 
to respondent and any minor child or 
dependent adult in respondent’s care re-
sulting from entry of this remedy with (ii) 
the hardships to petitioner and any minor 
child or dependent adult in petitioner’s 
care resulting from continued exposure to 
the risk of abuse….The balance of hard-
ships is presumed to favor possession by 
petitioner unless the presumption is rebut-
ted by a preponderance of the evidence.8  
A close call should be in favor of the 

plaintiff seeking exclusive possession of 
the jointly occupied residence. In Mar-
riage of Hagaman9 and Marriage of 
Blitstein,10 the plaintiffs were granted ex-
clusive possession. The balance of hard-
ship to the defendants versus the risk 
of future abuse favored the plaintiffs in 
both cases. 

In Hagaman, based on the defen-
dant’s abuse of the daughter of the par-
ties, the appellate court affirmed the trial 
court’s decision to exclude him from the 
marital residence. 

In Blitstein, the defendant slapped the 
plaintiff and removed a telephone from 
her hand when she attempted to make a 
911 call. He later pulled the phone cord 
out of the wall when she on two differ-
ent occasions attempted to make a 911 
call. Using the hardship-balancing test, 
the trial court granted exclusive posses-
sion of the residence to plaintiff.

On appeal, the defendant argued that 

pproximately 50 percent of marriages end in divorce, 
and many divorce cases begin with an order of 
protection. The approach to the order of protection 
and the outcome of the order-of-protection hearing 

will have a big effect on the divorce proceedings. Consequently, 
divorce attorneys must be involved in domestic violence proceedings.

A

__________

1. 750 ILCS 60/101 et seq.
2. 750 ILCS 60/102(4).
3. 750 ILCS 60/214.
4. 750 ILCS 60/214(b)(1).
5. 750 ILCS 60/103(1).
6.   750 ILCS 60/103(7).
7. 750 ILCS 60/103(11)(A).
8. 750 ILCS 60/214(b)(2)(B).
9. 123 Ill App 3d 549, 462 NE2d 1276 (4th D 

1984).
10. 212 Ill App 3d 124, 569 NE2d 1357 (2d D 

1991). 
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the trial court should have used a lesser 
remedy, such as ordering him to sleep in 
a separate bedroom. The appellate court 
deferred to the trial court’s assessment of 
the credibility of the witnesses and the 
degree of animosity between the parties.

Stay-away orders. If the court grants 
the order of protection, it can require the 
defendant to stay away from plaintiff or 
any other person protected by the order. 
Unlike exclusive possession, the stay-
away remedy provides for no balancing 
of hardships.11

Order-of-protection forms at court-
houses typically allow the plaintiff to 
specify how many feet away the defen-
dant must stay. No statutory or case law 
addresses what distance the defendant 
must stay from the plaintiff. Chance 
encounters at public places are not, how-
ever, a violation.12

Counseling. The trial court has broad 
discretion to require counseling, includ-
ing domestic violence counseling.13 

Personal property. The Illinois Do-
mestic Violence Act’s primary focus is 
the protection of persons. However, the 
statute also allows for protection of per-
sonal property.14 

Damages from abuse. The IDVA al-
lows the plaintiff to seek damages similar 
to those sought in a tort action for actual 
losses suffered as a result of defendant’s 
abuse, including lost earnings, medical 
expenses, and other enumerated items.15 

Entry while intoxicated, under the 
influence. The IDVA includes as an avail-
able remedy the prohibition of the de-
fendant from entering or remaining in 
the residence or household “while the 
respondent is under the influence of al-
cohol or drugs and constitutes a threat 
to the safety and well-being of the pe-
titioner and petitioner’s children.”16 The 
statute makes no mention of who deter-
mines whether the defendant is under the 
influence and presents a threat. 

Firearm possession. The IDVA re-
quires the defendant to surrender fire-
arms to local law enforcement for safe-
keeping “if the court is satisfied that 
there is any danger of illegal use of 
firearms.”17 However, the Gun Control 
Act prohibits possession of a firearm by 
a person “after a hearing of which such 
person received actual notice, and at 
which such person had an opportunity 
to participate; restrains such person from 
harassing, stalking, or threatening an in-
timate partner of such person or child.”18 
The Gun Control Act seems to be a 

broader stroke. Under the Gun Control 
Act, the defendant of a plenary order of 
protection may not possess a firearm. 

Payment of shelter services. The de-
fendant may be ordered to reimburse a 
shelter that provided temporary housing 
to the abused.19

Injunctive relief. The “order of in-
junctive relief” section is the catch-all 
“other appropriate relief” section of the 
statute. The court may is-
sue injunctive relief as nec-
essary under this section of 
the statute.20 

Animals. Pursuant to 
Public Act 095-0234 signed 
by Governor Blagojevich 
on August 17, 2007, effec-
tive January 1, 2008, pets 
are also included as part 
of the remedies available 
in orders of protection as 
follows:

Protection of animals. 
Grant the petitioner the 
exclusive care, custody or control of any 
animal owned, possessed, leased, kept, 
or held by either the petitioner or the 
respondent or a minor child residing in 
the residence or household of either the 
petitioner or the respondent and order 
the respondent to stay away from the 
animal and forbid the respondent from 
taking, transferring, encumbering, con-
cealing, harming, or otherwise disposing 
of the animal.21 

Child-specific, child-related  
remedies

Physical care and possession, tempo-
rary legal custody of minor child. The 
IDVA remedy of temporary custody is 
the nuclear bomb of order-of-protection 
litigation.22 Many defendants are unrep-
resented at the order-of-protection hear-
ing or appear with their criminal defense 
attorney. Defendants who are not ad-
equately represented can effectively lose 
custody at this hearing, which can have 
a huge impact on the divorce.

In an emergency order of protection, 
where there is no notice to the defendant, 
the court can only grant possession of 
the children, not custody. At the return 
hearing date, however, the court can 
grant temporary legal custody of a minor 
child as part of the order of protection. 
At that hearing, the defendant must be 
represented by an attorney experienced 
in divorce/custody litigation. 

In the third district opinion of Peck 
v Otten,23 the father was the custodian 

of the 12-year-old child. When the child 
played pool instead of doing his home-
work, the father broke his pool cue. 
There was no evidence that the father 
struck the child.

The mother obtained a plenary order 
of protection to protect the minor child 
from the father. The trial court’s decision 
was appealed, and the appellate court af-
firmed the trial court’s finding of harass-

ment. The plenary order of protection 
effectively transferred custody to the 
mother, a point criticized by the dissent.

In Marriage of Radke,24 another third 
district case, the mother sought an order 
of protection against the father for al-
leged abuse of the teenage daughter dur-
ing his visitation. The trial court granted 
the order of protection alleging that the 
father used inappropriate disciplinary 
measures against the teenage daughter.

Unlike in Peck, the appellate court in 
Radke refused to modify the custody and 
visitation arrangements set forth in the 
Radke divorce. Instead, it held that the 
trial court had abused its discretion, find-
ing that the evidence did not establish 
that the father had harassed the daugh-
ter. The court wrote as follows:

The primary purpose of the Domestic 
Violence Act is to aid victims of domestic 
violence and to prevent further violence. 
[Cite.] Obtaining an order of protection 

The court has authority to evict one 
party from the home, regardless 
of whose name is on the title or 

whether it is “marital property.”

__________

11. 750 ILCS 60/214(b)(3).
12. People v Reher, 361 Ill App 3d, 697, 838 NE2d 

206 (2d D 2006).
13. 750 ILCS 60/214(b)(4).
14. 750 ILCS 60/214(b)(10) & (11).
15. 750 ILCS 60/214(b)(13).
16. 750 ILCS 60/214(b)(14).
17. 750 ILCS 60/214(b)(14.5).
18. 18 USC §922(g)(8)(A and B).
19. 750 ILCS 60/214(b)(16).
20. 750 ILCS 60/214(b)(17).
21. 725 ILCS 5/112A-14(b)(11.5) and 750 ILCS 

60/214(b)(11.5).  
22. 750 ILCS 60/214(b)(5) & (6).
23. 329 Ill App 3d 266, 768 NE2d 769 (3d D 

2002).
24. 349 Ill App 3d 264, 812 NE2d 9 (3d D 2004).
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is not the proper procedure for resolving 
child custody or visitation issues. Those 
issues should be resolved under the Illinois 
Marriage and Dissolution of Marriage 
Act.25 

In Radke, the mother admitted that 
she attempted to get the order of protec-
tion so she could temporarily suspend 
visitation. The daughter in her testimony 
stated that the order of protection was 
sought so she could see her father only 
when she wanted to. The appellate court 
held that the Domestic Violence Act is 
not the appropriate vehicle for resolving 
such issues.

Despite the dicta of Radke, however, 
the IDVA clearly provides the remedy of 
temporary custody. In Sutherlin v Suther-
lin,26 the trial court erred when it relied 
on Radke in refusing to enter an order 
for temporary custody and visitation at 
the hearing for entry of the plenary order 
of protection. The mother appealed the 
decision and the fifth district reversed, 
holding that the specific language of 
750 ILCS 60/214(b)(6) provides that an 
order of temporary custody is proper 
under the Illinois Domestic Violence Act.

The appellate court held that the facts 
of Sutherlin and Radke were distinguish-
able. In Sutherlin, the mother at the trial 
court hearing on the petition for order 
of protection sought an order for tem-
porary custody, and the father sought an 
order for visitation. When the trial judge 
was informed no divorce case was filed, 
he stated, “We do custody, support and 
visitation in domestic relations cases. 
Somebody needs to file one, it sounds 
like.”27 

Unlike Radke, in which the mother 
sought an order of protection to suspend 
visitation and circumvent the divorce 
court, the Sutherlin case involved two 
parties both seeking custody and visita-
tion, rights available to them under the 
Illinois Domestic Violence Act. Thus, 
the Sutherlin trial court erred in failing 
to enter orders regarding custody and 
visitation at the hearing on the order of 
protection. 

Counsel for both sides must con-
sider the custody factors under 750 ILCS 
5/602 in presenting evidence at an order 
of protection hearing. They should seek 
to negotiate an agreement other than 
entry of an order of protection that pre-
serves each party’s custody rights at later 
stages in the divorce case.

Denying, restricting visitation. Under 
the IDVA, the trial court may deny or 
restrict visitation if the court finds that 

visitation presents an additional oppor-
tunity for the defendant to abuse the 
petitioner or other protected persons.28

Again, a defendant should consider 
hiring the same counsel to represent 
him in both the divorce and order-of-
protection case. Under 750 ILCS 5/607, 
a nonresidential parent is entitled to rea-
sonable visitation absent proof of serious 
endangerment. However, at the order of 
protection hearing the court 
can restrict or deny visitation. 
Thus, the defendant must be 
properly prepared to put on 
his or her case for visitation. 

Child support. The IDVA 
allows the remedy of child 
support.29 Though it does not 
so state, the logical reading of 
the IDVA in connection with 
the IMDMA and the Illinois 
Parentage Act is that the child 
support guidelines set forth in 
IMDMA under 750 ILCS 5/505 are the 
statutory provisions by which to calcu-
late child support in a domestic violence 
proceeding. 

Removal or concealment of a minor 
child. This IDVA remedy30 is also auto-
matic upon the service of a summons 
and petition or praecipe filed under the 
IMDMA under the dissolution action 
stay.31

Ordering defendant to appear in 
court, appear with minor child. Under 
the IDVA, the defendant may be ordered 
to appear in court either alone or with 
the minor child who has been wrong-
fully concealed from the plaintiff.32 

Prohibiting access to child’s records. 
If the order of protection prohibits de-
fendant from having contact with the 
minor child, school or other records 
of the child may also be kept from the 
defendant.33

The divorce lawyer’s role

Criminal defense attorneys are mind-
ful of rights against self incrimination 
and related constitutional protections. 
They have one goal, acquittal of the de-
fendant. In some ways an order of pro-
tection seems like a criminal proceeding. 
There may be domestic violence charges 
pending in the criminal court based on 
the same allegations.

Thus, the defendant may ask a crimi-
nal defense attorney to defend the civil 
order of protection but not participate 
in the related divorce proceedings. This 

is usually a mistake.
Two of the nine custody factors under 

750 ILCS 5/602 involve domestic vio-
lence. A divorce attorney, mindful of the 
damage that can be done in an order-of-
protection hearing, may be better at see-
ing the big picture. The divorce attorney 
is more likely to negotiate an agreement 
(such as a mutual restraining order or or-
der granting each party parenting time) 

that will preserve the defendant’s rights 
as to custody, visitation, possession of 
the residence, and the like and allow 
them to be litigated later as part of the 
divorce case. 

Hearings on orders of protection are 
supposed to be expedited. Divorce cases 
take much longer. A custody case may 
take up to 18 months pursuant to Su-
preme Court Rules. Any evidence the 
court hears, even if the order of protec-
tion is denied, will affect the judge when 
the case is brought before the court at a 
later date for the divorce.

The divorce lawyer should proceed 
with extreme caution at the order of 
protection return date. An interim order 
(30-day limit) may buy more time for 
cooler heads to prevail, securing a better 
result for the defendant than exclusive 
possession of the marital residence and 
temporary custody of the children to the 
plaintiff. 

Above all, the divorce lawyer must be 
prepared for the high-stakes challenges 
of the order-of-protection hearing. A 
client’s rights after divorce – particularly 
the right to custody – may be won or 
lost there. ■
__________

25. Id at 268-69, 812 NE2d at 13.
26. 363 Ill App 3d 691, 843 NE2d 398 (5th D 

2006).
27. Id at 692, 843 NE2d at 399.
28. 750 ILCS 60/214(b)(7).
29. 750 ILCS 60/214(b)(12).
30. 750 ILCS 60/214(b)(8).
31. 750 ILCS 5/501.1.
32. 750 ILCS 60/214(b)(9).
33. 750 ILCS 60/214(b)(15).

The temporary-custody remedy 
is the nuclear bomb of order-

of-protection litigation.
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