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DOMESTIC RELATIONS: SUBSTANTIVE LAW  
(UPDATED FEBRUARY 2012) 

I. INTRODUCTION 

A. Types of divorce proceedings 

There are four vehicles listed in the Alaska statutes for terminating a marriage.   

A divorce is styled as a regular lawsuit, with a plaintiff and defendant.  Issues of child custody, 
visitation, child support, property and debt division, and other issues can be resolved as part of the 
divorce; but a divorce case is divisible, in that the court can grant the divorce without resolving other 
issues.  (But see AS 25.24.155, which allows a reservation of issues only under certain circumstances.)   

A two party dissolution is a simplified procedure under which a married couple in agreement on 
the terms can sign an agreement and submit that to the court, and the dissolution decree is then issued 
incorporating the agreement.  See generally AS 25.24.200 et seq.  The parties are designated co-
petitioners.  The sole ground is incompatibility of temperament.  The court is to review the agreement to 
make sure it serves the best interests of the children and that the financial arrangements are not so one-
sided as to be unfair.  The court is required to use “strict scrutiny" in reviewing the agreement if any of 
the following conditions are present: one party is represented by an attorney and the other side is not; if a 
domestic violence criminal complaint has been filed; if there is a minor child; if there is evidence that one 
party committed a crime involving domestic violence during the marriage; if a protective order has been 
filed in this or another state; or if the property division seems inequitable.  AS 25.24.220(h). 

Once the forms are completed and signed by both parties, a hearing will be set (usually within 60 
days).  Either party can change their mind and stop the proceedings before the final hearing.  If the 
dissolution does not require heightened scrutiny, one party may sign a waiver of appearance and not 
attend the hearing.   In a dissolution requiring heightened scrutiny, both parties must be present at the 
hearing unless the court finds their presence would constitute significant hardship and a just agreement 
has been reached.  AS 25.24.220(i).  

Dissolutions are frequently done without attorney representation.  Issues are not divisible; unless 
the parties can agree on (and the court has jurisdiction to resolve) all the issues, the dissolution cannot be 
granted.  Layne v. Niles, 632 P.2d 234 (Alaska 1981).   

A one-party dissolution is a simplified procedure available in cases where one spouse is 
“whereabouts unknown.”  See generally AS 25.24.200 et seq.  The petitioning party, after documenting a 
diligent inquiry as to the location of the other spouse, can serve that spouse constructively.  The sole 
ground is incompatibility.  By statute, the one-party dissolution cannot resolve issues of custody, 
property, etc.; its sole function is to terminate the marriage. 

An annulment is a rarely-used procedure, styled as a regular lawsuit, to void a marriage.  The 
court in an annulment can divide marital property and decide child custody, AS 25.24.160, 25.20.060.  
Grounds are limited by statute to fraud, duress, non-age, incapacity, or failure to consummate, and they 
can be negated if properly cured before an annulment is filed.  See generally AS 25.05.031, 25.24.030.  In 
Riddell v. Edwards, 76 P.3d 847 (Alaska 2003), the Court found that economic fraud and domestic 
violence against a spouse with dementia did not render the marriage void for purposes of probate as the 
spouse had periods of clarity that allowed her to consent to the marriage.   

 Although voidable marriages require an annulment to become void, certain marriages are void 
from the outset and do not require annulment, although clients may be well advised to bring an annulment 
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to memorialize the voidness of the marriage.  Void marriages include same sex marriages, AS 25.05.013; 
incestuous marriages, AS 25.05.021(2); and bigamous marriages, AS 25.05.021(1), although bigamous 
marriages may be valid under certain circumstances, AS 25.05.051.  The Court is hesitant to void a 
marriage based on fraud.  Elliott v. James, 977 P.2d 727 (Alaska 1999) (courts should be reluctant to 
grant annulments based on fraud, and require clear and convincing evidence establishing fraud concerning 
an issue essential to the marriage; “If one could sustain a fraud allegation because a spouse turned out to 
have a different character than one thought, many divorces could probably qualify as an annulment.”)  
State court annulments should not be confused with canon law annulments governed by church law.   The 
standard used for a property division in a void marriage is the same as is used in domestic partnership 
cases.  The court will look at the parties’ express or implied intent as to each piece of property to 
determine its disposition.  Gurney v. Gurney, 80 P.3d 223, 225 (Alaska 2003). 

 
In 2002, the legislature passed a law permitting couples to file for legal separation without 

dissolving their marriage.  Prior to the law, a couple who wanted to live separately but not dissolve their 
marriage did not have a statutorily authorized means of dividing up their property, debts, or determining 
custody for the children.  The new law allows couples to separate these things through court order, 
without actually having to dissolve the marriage.     
 

AS 25.24.400 - AS 25.24.460, allows a party to file for legal separation by filing a complaint in 
superior court.  Procedurally, the process flows similarly to a divorce action, with a complaint, answer 
and trial scheduled four to six months down the road.  The legal grounds required for the separation are 
both that there is an "incompatibility of temperament" and that the continuation of the parties' status as 
married persons protects significant legal, financial, social or religious interests.  AS 25.24.410.  The first 
requirement of incompatibility has to only be alleged by one party to meet the standard, similar to our 
state's no fault divorce law.  The second requirement of protecting the married persons' interests covers a 
broad array of possible reasons why the couple might choose to stay married and not dissolve the 
marriage.   
 

Similar to the divorce laws, one party to the legal separation must be a resident of the state for 
Alaska to have jurisdiction over separating the parties.  AS 25.24.420.  If property and debts are at issue, 
then the parties must have resided in Alaska for six months during the last six years for the court to have 
jurisdiction over these issues.  (AS 09.05.015(a)(12) is amended to include legal separation).  The statute 
specifies that a legal separation may only be granted once (presumably to avoid the waste of court time 
through numerous filings) and that if a divorce action is filed while the separation is pending, the divorce 
action will be consolidated with the legal separation.  AS 25.24.400 and AS 25.24.430.  Alaska Civil Rule 
of Court 42(a) is amended to reflect the automatic consolidation.     
 

The statute incorporates several provisions of divorce law as the same standards that should be 
applied in a legal separation.  The divorce statute's requirements for mediation, interim orders, child 
custody, alimony and property, tax exemptions, and modifications of judgment all apply similarly to legal 
separation.  AS 25.24.440.  One difference is that a party cannot change their name through the legal 
separation process.  AS 25.24.450 provides that child custody decisions in the legal separation context 
will be final decisions, subject to modification only through the normal "change of circumstance."  For 
property and debts, the court must state whether the order is an interim order or final.  If not final, the 
court is supposed to make a determination of the parties' rights to property either not divided or accrued 
while the separation is in effect.                                                                                                                                                                                                                                                                                                                                                       
 

Legal separation is a mixed blessing for domestic violence victims and advocates.  The legislative 
request for legal separation actually came from a victim of domestic violence.  There are many domestic 
violence victims who may not want to divorce because of religious or financial reasons, yet who need the 
safety of a court authorized separation.   This legislation provides a new means of relief for those victims.  
On the down side, it will continue to keep a victim intertwined with her abuser, which may not ultimately 
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be the safest choice for the victim or her children.  As with all decisions, clients should be educated about 
all options and left to choose what will be best for her circumstance. 

B. Other domestic-related proceedings  

Proceedings between unmarried couples over child custody are generally referred to as “custody 
cases.”  Proceedings between unmarried couples over property are generally referred to as “domestic 
partnership” cases.   

  “Child-in-Need-of-Aid” (CINA) proceedings are generally initiated under AS 47.10 by the State 
Office of Children's Services, represented by the Attorney General’s Office.  Each parent has a right to an 
appointed attorney if indigent, and the child is represented by an attorney and/or Guardian ad Litem.  If 
the case involves an Indian child, the child’s tribe has a right to intervene under the Indian Child Welfare 
Act (ICWA), 25 USC 1901 et seq.  The tribe does not have the right to appointed counsel; under state 
rules, the tribe can appear through a non-attorney advocate.  

It is not unusual for a victim of domestic violence with children to have interaction with OCS.  If 
the children have been physically or sexually harmed by the perpetrator of abuse, the victim can have 
CINA proceedings started against her for "failure to protect." 1  In 1998, the Legislature amended the 
child protection statute to include exposing a child to domestic violence aimed at another household 
member as a child in need of aid.  See AS 47.10.011(8).   This provision both helps and harms victims of 
domestic violence.  It is helpful to the extent that the law clearly recognizes the detrimental effects of 
exposure to domestic violence on children and will protect children in violent households.  See A.H. v. 
State, 10 P.3d 1156, 1161-2 (Alaska 2000) (“we have recognized that because domestic violence has a 
devastating impact on children, domestic violence need not be directed toward the child to support a 
CINA finding,” citing In re J.A., 962 P.2d 173, 178 (Alaska 1998)).  However, problems arise when these 
statutes further victimize battered women without providing them with adequate resources to leave the 
abusive relationship.  The OCS is charged with ensuring that battered women are not re-victimized with 
the threat of losing their children to the state, but instead are given adequate help to leave the abusive 
relationship.  For example, OCS is supposed to have written procedures for screening domestic violence 
cases, to take "appropriate steps" to protect the child ("including reasonable efforts to remove the alleged 
domestic violence offender from the child's residence if it is determined that the child or another family or 
household member is in danger of domestic violence"), and provide victims of domestic violence with a 
written notice of their rights and services available to them.  AS 47.17.035.  Attorneys helping victims of 
abuse need to ensure that these statutes are being rigorously followed by OCS. 2  

                                                 
1 See AS 47.10.011(6) ("The child has suffered substantial physical harm, or there is a substantial risk that the child 
will suffer substantial physical harm, as a result of conduct by or conditions created by the child's parent, guardian, 
or custodian or by the failure of the parent, guardian, or custodian to supervise the child adequately"); AS 
47.10.011(7) ("the child has suffered sexual abuse, or there is a substantial risk that the child will suffer sexual 
abuse, as a result of the conduct or conditions created by the child's parent, guardian, or custodian or by the failure 
of the parent, guardian, or custodian to adequately supervise the child . . ."). 
2 A federal class action in New York City successfully challenged the NYC’s practice of taking children from 
battered women.  In In re Nicholson, 181 F.Supp.2d 182 (NY 2002), District Court Judge Jack B. Weinstein ruled 
that New York City’s Administration for Children’s Services (ACS) is violating the constitutional rights of mothers 
and their children by removing children from mothers who are victims of domestic violence.  The case was a federal 
class action lawsuit brought against ACS by a group of battered women.  The plaintiffs claimed that ACS took their 
children away simply because their mothers were victims of domestic violence.  The Court’s order requires ACS to 
stop its policy of separating battered women from their children and to adopt new policies and procedures to 
improve the agency’s response to families experiencing domestic violence.  It gives the agency six months to adjust 
its practices to comply with the ruling.  Judge Weinstein’s decision focuses on the ACS practice of removing 
children of battered mothers for the reason that the mothers “engaged in” domestic violence by being victims of 
such violence and that the children had been witnesses.  The decision validates the plaintiff’s claim that this policy 
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Juvenile delinquency proceedings are quasi-criminal proceedings brought against minors, under 
AS 47.12.  The child has a right to an appointed attorney.  The parents, although they do not have a right 
to an attorney at the “adjudication” stage, do have a right to an appointed attorney at the “disposition” 
stage.  A child’s tribe has no federal right to intervene, as juvenile delinquency proceedings are not 
governed by ICWA; but superior courts have allowed tribes to intervene in juvenile delinquency 
proceedings as a matter of state law. 

Adoptions are statutory proceedings to establish a new legal parent-child relationship.  They are 
governed by AS 25.23.010 et seq.  The statue lays out who may adopt (AS 25.23.020) and the person 
required to consent to and get notice of the adoption (AS 25.23.040, AS 25.23.050).  The Court has never 
allowed a party to argue that a parent was equitably stopped from withholding their consent, but they have 
intimated that they would likely not accept this argument.  Osterkamp v. Stiles, 235 P.3d 193, 196 fn. 19 
(Alaska 2010).  The court system puts out a packet for step-parent adoptions with the other parent’s 
consent in non-ICWA cases.  If an Indian child is involved, then ICWA places additional procedural 
requirements on the adoption: consents to adoptions must be taken before a judicial officer; involuntary 
adoptions must meet a higher standard of proof; and the court must consider placement preferences which 
favor the child’s extended family and tribe.  Although tribes do not have a right to intervene under ICWA, 
they do under state law; see AS 25.23.173. 

Biological parents may only adopt a child if they do not have a legal parent-child relationship 
with the child.  In re Xavier, Slip Op. No 6634 at 6(January 2012).  At times, clients will be interested in 
the idea of “terminating” the other parent’s rights, especially if there has been severe violence.  Alaska 
law provides   for involuntary termination of rights in only two scenarios: in a child in need of aid 
proceeding in which the state is involved (“a [CINA] proceeding operates to emancipate a child from the 
offending parent’s legal bonds”) and an adoption (which operates to replace a parent with another legal 
parent).  Id. at  5.   In an adoption, the court can dispense with the consent of the other parent in a few 
circumstances including  if the biological parent can prove that the child was conceived through sexual 
assault.  AS 25.23.180. (c)(3).  A criminal conviction for sexual assault is not necessary to achieve 
waiver.  AFM v. DM  15 P.3d 258, 265 (2001).   

 

C. Protective Orders 

Alaska’s Protective Order statute was enacted in 1980 and underwent significant modification in 
1996.  The 1996 modifications, passed as part of a comprehensive domestic violence bill (The Domestic 
Violence Prevention and Victim Protection Act of 1996), were meant to strengthen protections for 
victims.  The legislative history of the 1996 amendments is available through the Alaska Network on 
Domestic Violence and Sexual Assault’s (ANDVSA) Pro Bono Program.  Since there has been little 
appellate interpretation of the statute, legislative history may offer the best means of helping the trial 
court to correctly interpret the statute.  Please call the Pro Bono Program if you need help. 

Alaska has three different types of protective orders, all of which vary in several respects 

                                                                                                                                                             
violates the constitutional right of parents and children not to be separated by the government unless the parent is 
unfit to care for the child.  “Parents and children have a constitutional right to due process of law before they are 
separated.  The defendants have violated these constitutional rights,” the decision reads.  The decision is designed to 
protect the rights of children and ensure that “battered mothers who are fit to retain custody do not face prosecution 
or the removal of their children solely because the mothers are battered.”  It holds that the “government may not 
penalize a mother, not otherwise unfit, who is battered by her partner, by separating her from her children; nor may 
children be separated from the mother, in effect visiting upon them the sins of their mother’s batterer.”  It orders 
ACS to stop the policy of removing children from their battered mothers immediately and also includes detailed and 
specific instructions for ACS to improve its response to families experiencing domestic violence. 
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including the type of relief one can obtain, the duration of the order, and the standard of proof necessary 
to obtain an order.  A specific relationship between the petitioner and the respondent, including marriage, 
intimate partner relationships, and other familial relationships, is required to obtain an order.  AS 
18.66.990(5).3  Petitioners may request all three orders or may request only short-term relief (72-hour or 
ex parte) or only long-term relief (one year order).  See Jane Doe v. State of Alaska, 3AN-96-5455 Civil.  
The three types of orders are: 

Emergency 72-hour Ex Parte Order - A peace officer (generally the officer responding on the 
scene after an assault) can request a protective order on behalf of a victim of domestic violence if there is 
“probable cause to believe that the victim is in immediate danger of domestic violence based on an 
allegation of the recent commission of a crime involving domestic violence.”  AS 18.66.110(b).  The 
peace officer needs the victim’s consent to request the order and can make the request orally or in writing 
before a judicial officer (can be telephonic communication).  Id.  The types of relief that the victim can be 
awarded are: prohibiting the respondent from committing further domestic violence, directing the 
respondent from contacting the petitioner, excluding the respondent from the home (regardless of 
ownership), directing the respondent to stay away from the home, school, employment or any place else 
frequented by the petitioner, directing the respondent not to enter a propelled vehicle owned by petitioner, 
permitting the petitioner to have a police escort to retrieve belongings4, giving the petitioner use of a 
vehicle or other personal belongings, regardless of ownership, prohibiting the respondent from consuming 
controlled substances, and any other relief that the court deems necessary to protect the petitioner.  Id.  
The 72-hour order lapses after 72 hours unless it is dissolved earlier by the petitioner. 

20-day Ex Parte Order -  A petitioner may request an ex parte 20-day order if she can show that 
there is “probable cause that a crime involving domestic violence has occurred” and it is necessary to 
protect the petitioner from future violence.  A petitioner can request the same relief that one can obtain in 
the 72-hour order with some additions - in the 20-day order the court may award the petitioner temporary 
custody of the children,5 may give the respondent visitation if the safety of the petitioner and children can 

                                                 
3 The statute says that a petitioner can obtain an order against another "household member."  AS 18.66.990.  The 
statute defines household member to include different intimate relationships. Other states have case law on the 
definition of the requisite relationships for obtaining an order.  Storch v. Sauerhoof, 757 A.2d 836 (N.J. Super.Ct. 
Ch.Div. 2000) (household member not defined in NJ statute but should be broader than just those people residing 
under one roof, woman granted protective order against a step-mother with whom she had not lived for 19 years but 
maintained a "substantial integrated family relationship."); Oriola v. Thaler, 84 Cal.App.4th 397 (Cal.Ct.App.2000) 
(a "dating relationship" is "a social relationship between individuals who have had a reciprocally amorous and 
increasingly exclusive interest in one another, and shared expectation of the growth of that mutual interest, that has 
endured for such a length of time and stimulated such frequent interactions that the relationship cannot be deemed to 
have been casual."); Andrews v. Rutherford, N.J. Super.Ct.Ch.Div.No. FV-03-1178-03 5/1/03 (New Jersey court sets 
out six-factor test to determine if a “dating relationship exists” as defined in the state’s protective order statute). 
4 The court will generally enter only very limited property provision at any stage of the protection order proceeding.  
It will not want to get into disputes about property between the petitioner and respondent.  For a petitioner who is 
married to the respondent, her remedy will be to file a divorce complaint or complaint for legal separation.  For 
unmarried parties, the petitioner would likely have to file either a small claims action or domestic partnership case to 
reclaim her property. 
5 It has been our experience that sometimes courts do not want to order custody in the protection order even when 
the petitioner requests it.  At least one appellate decision out of California has found this inappropriate.  In Gonzalez 
v. Munoz, 156 Cal.App.4th 413, 420 (2007), the California Court held that courts must make custody orders in 
protection orders when the parties request this relief as part of their order and they have obtained it in the ex parte 
order.  In this case, the Court found that it was an abuse of discretion when a trial court refused to issue permanent 
custody orders requested by an unwed mother in an action she had brought under the California Domestic Violence 
Protection Act.  The Court found that since the statute authorized the court to extend the ex parte order for the long 
term, that this provision expressly authorized issuance of custody and visitation orders and specifically admonishes 
the court to consider whether the failure to make any of these orders may jeopardize the safety of the petitioner and 
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be protected, and may order the respondent to pay child support.  The Court system has developed special 
forms that parties seeking support must fill out regarding their income information.  The order expires 
after 20-days unless it is dissolved earlier by the petitioner or respondent after notice and/or a hearing.  
AS 18.66.110. 

State of Alaska v. Miller, 207 P.2d 541 (Alaska 2009)  may offer some good language if a court is 
concerned about whether certain facts rise to the level of an emergency.  In Miller, the Supreme Court, 
reversing the Court of Appeals, found that a district court properly found that a police officer had 
reasonable suspicion for an investigative stop of a defendant, after a concerned bystander when she heard 
the couple arguing and gesticulating  Id. at 542.  When the officer arrived, the couple was driving off and 
the woman indicated that everything was fine.  Id. at 542.  The Court found that given that fourth degree 
assault does not require physical contact and given the serious nature of domestic violence and that it 
usually occurs in private, the officer was correct in making the arrest.  To bolster its justification for the 
need for prompt response in these cases, the Court also pointed out that domestic disturbances have the 
potential and often result in injury or death and that police officers have high rates of injuries when 
responding.   Id. at 545.   

One Year Protective Order - A petitioner may request a one-year protective order if she can 
show by a preponderance of the evidence that she has been a victim of a crime involving domestic 
violence.6  A “parent, guardian, or other representative appointed by the court” may file a petition for a 
protective order on behalf of a minor.  The respondent must be given notice of the petition at least ten 
days prior to the hearing. AS 18.66.110(e) states that the courts may not “deny a petition for a protective 
order solely because of the lapse of time between an act of domestic violence and the filing of the 
petition.”  This provision does not prevent the court from considering the lapse of time, but rather states 
that it cannot be the sole basis for the denial of an order.  See Marshall v. Marshall, 3AN-97-02773 
Civil.7  

The petitioner may be awarded all the forms of relief permissible in the 20-day order plus: the 
court may order that the respondent not possess a deadly weapon if such a weapon was possessed or used 

                                                                                                                                                             
the children for whom the orders are sought. 
6  Crime involving domestic violence is defined as: crimes against a person, criminal trespass, arson or criminally 
negligent burning, criminal mischief, terroristic threatening, violating a domestic violence order and harassment.  
The crime most widely used as the basis for an order is 4th degree assault, in which “by words or conduct [a] person 
recklessly places another person in fear of imminent physical injury.”  AS 11.41.230 (a)(3).  To prove fourth degree 
assault, the court must find that the defendant attempted to place the victim in fear, NOT that the victim actually was 
placed in fear.  Parks v. Parks, 214 P.3d  295, 300 (Alaska 2009).  In a Maryland case with a similar statute, the 
Court found that the proper standard for determining fear is an “individualized objective one – one that looks at the 
situation in the light of the circumstances as would be perceived by a reasonable person in the petitioner’s position.  
Katsenelenbogen v. Katsenelenbogen, 775 A.2d 1249, 1259 (Maryland 2001).  See also Gustafson v. Mauck, 1999  
WL 569564 (Fla. 1st DCA, August 5, 1999) (holding that a petitioner was not required to wait for sexual or physical 
abuse to occur in order to seek relief under the [protective order] statute . . .to ascertain whether and to what extent 
an abuser poses a threat to the victim’s safety, courts must consider his behavior within the context of its 
relationship and history.); Lovcik v. Ellingson, 569 N.W.2d 697, 700 (N.D. 1997) (holding past abusive behavior is 
relevant in determining whether domestic violence is imminent.); Cesare v. Cesare, 713 A.2d 565, 568 (N.J. 1998); 
U.S. v. Dowd, (417 F.3d 1080 (9th Cir. 2005) (holding that for purposes of defining “force,” “duress” and “coercion” 
for interstate domestic violence crimes, the proper perspective is a reasonable person in the victim’s position as a 
battered woman.))  In Saetern v. State, 2007 WL 1300428 (Alaska App.) (unpublished opinion), the Alaska Court of 
Appeals held that the standard of fear for third degree assault was “fear of imminent serious physical injury” if the 
person reasonably perceives or understands a threat of imminent injury, but does not have to be fright, panic, dread 
or terror.  Id. at 3.  For criminal mischief, the Alaska Supreme Court and the Court of Appeals have held that it is 
that it is legally possible for a spouse to be convicted of criminal mischief for vandalizing marital property.  Stephanie F. v. 
George C., Slip Op. 6640 at 27 (January 20, 2012); Hughes v. State, 56 P.3d 1088, 1094 (Alaska App. 2002).   
7  The briefing in this district court appeal is available through the ANDVSA Pro Bono Office.   



Page 7 

by the respondent during the domestic violence, order that the respondent not possess a firearm if the 
firearm was possessed or used during the commission of the domestic violence, order the respondent to 
pay the petitioner restitution for any expenses incurred as a result of the domestic violence, require the 
respondent to pay any costs or fees incurred in bringing the petition, and require the respondent to follow 
through with batterer’s counseling or substance abuse counseling.    

No Contact Provisions – the protection order forms as written state that the respondent shall not 
contact the victim and that he shall not be in her physical presence.  In order for protection orders to be 
appropriately enforced, the no contact/no physical presence provisions must be specific and enforceable 
to avoid the possibility of batterer manipulation.  Courts have found that batterer’s violate the no-contact 
provisions by sending flowers or cards since the words “any contact” are as “unequivocal as they are 
broad.”   State v. John, 881 A.2d 920 (R.I. 2005).  

In Cooper v. Cooper, 144 P.3d 451 (Alaska 2006), the Supreme Court held that a respondent who 
appeared at the same public location as the petitioner did not violate the provisions of his protection order.  
In Cooper, the respondent had shown up at the Alaska Bar Convention.  The petitioner was also at this 
event.  The petitioner told the organizer of the event that she had a valid protection order and they asked 
him to leave.  He returned in the afternoon session and the petitioner filed a motion in her divorce case 
asking the court to find that his was violation (she also filed for a new protection order based on this 
violation which the protection order court denied).  The Court found that the “no contact” provision of the 
protection order had not been violated.  The Court held that the respondent does not violate a protection 
order just by being in the same physical location as the petitioner, but that he actually has to do some bad 
act in that location to violate it.  After this opinion, the Court System took the language out of the 
protection order forms that used to say that the respondent could not be in the petitioner’s “physical 
presence.” 

The Supreme Court has continued to narrowly define “contact” in Pastos v. State, 194 P.3d 387  
(Alaska 2008), focusing exclusively on the defendant’s actions regardless of their affect on the victim.  In 
Pastos, the Court defined indirect contact to mean that first, some communication must occur, and 
second, the alleged violator must know of a substantial probability that communication will occur as a 
result of a given act.   Reiterating Cooper, the Court held that communication does not necessarily occur 
whenever there is an action that has an effect on the protected individual.  Cooper, 144 P.3d at 457-458.  
In Pastos, an ex-girlfriend of the defendant obtained a protection order against him.  The defendant was 
later charged with over fifty counts of violating the order and pled out to four counts.  At his sentencing 
and before he was remanded to custody, the district court judge admonished him explicitly to have no 
type of contact with the victim.  The defendant subsequently cashed a $2,000 check that the victim had 
given him three years earlier.  The district court found that Pastos had violated the no contact provision of 
his bail by cashing the check and that he knew the effect that this would have on the victim.  Id.  at 389-
390.  The Court of Appeals affirmed.  Pastos v. State, 157 P.3 1066 (Alaska App. 2007).  The Alaska 
Supreme Court saw it differently.  The Court found that the defendant did not violate the contact order 
because the act of cashing the check had little communicative value, only coming to the victim’s attention 
once when the money was withdrawn.  Id. at 392.  Additionally, the Court found the term “contact” 
unconstitutionally vague as applied to Pastos in this case.  Id. 

Timing between Violence and Protective Order - as stated above, the statute indicates that the 
court should not deny a petition solely because of a "lapse of time" from the violence to the time of the 
filing of a petition.  The legislative history of this section makes clear that the legislature's intent was to 
vest the trial court judge with discretion in deciding whether the person needed an order.  At the 
committee hearing at which he defended this approach, Senator Robin Taylor, the Senate Judiciary Chair, 
supported 

let[ting] the judge reach back if he needs to [beyond one year] to help protect this 
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situation or if he's got one where they've been living together and have had lots of good 
times and bad, but nobody's beaten up on anybody for the last year, maybe he can take 
that into consideration too, and he [won't] find it's necessary to impose that level of 
security at this point.  I mean, I think that you want to leave as much discretion there as 
you can because in some instances you may very well want to reach back more than a 
year.   

Partial Transcript of Senate Judiciary Committee Hearing on House Bill 314, April 19, 1996, at 88.  
Imposing a time limit on what violence a court might consider would be "artificial" and "the matter would 
be better left to the discretion of the court."  Testimony of Laurie Otto, Transcript of Senate Finance 
Committee Meeting, May 5, 1996, at 5 (paraphrasing Senator Taylor).  Legislators were well aware that 
an order might be warranted to prevent violence years after the violence, but after a respondent's legal 
situation had changed.  The key seemed to be allowing the court to look at the totality of the 
circumstances. 

 In McComas v. Kirn, 105 P.3d 1150 (Alaska 2005), the Court found that a protection order was 
necessary based on incidents that had occurred between three months and two years prior to the 
petitioner’s request.  In McComas, the court also stated that the protection order was necessary despite the 
fact that petitioner had a divorce no contact order against the respondent since the protection order 
provided additional remedies.   

 In Lefebvre v. Lefebvre, 996 P.2d 518 (Or.App. 2000), the Oregon appellate court found that a 
husband’s obsession with killing his employer eight and one-half years prior to the wife’s petition for 
protection order was relevant regarding whether the wife was in fear of further abuse.  The Court held that 
the petitioner knew that the respondent had previously been obsessed with the idea of killing another 
person and that this constituted reckless action on the part of the respondent, placing the petitioner in fear 
of bodily injury.   

Notice Issues – Protective orders are binding on parties who have actual notice of the order, even 
if they have not yet been served with a written copy.  Injunctions and restraining orders are binding on 
parties who have actual notice pursuant to Alaska Civil Rule 65(d) and do not require service pursuant to 
Alaska Civil Rule 5 to be effective.  A defendant’s actual notice of a protective order is therefore 
sufficient to sustain a conviction for violating the order.  MacDonald v. State, 997 P.2d 1187 (Alaska 
App. 2000). 

Invalid Orders – A person may be convicted of violating a protective order even though the 
order is later vacated for lack of proper basis.  Even though a person may rightly believe that a court made 
a mistake of fact or law when it issued the order, the person to whom the order is directed must obey the 
order until he or she convinces the issuing or higher court to reverse or vacate the order.  Moreover, a 
defendant is not entitled to an instruction that the order was later vacated at a trial for violating the order.  
Jacko v. State, 981 P.2d 1075 (Alaska App. 1999). 

Prior Bad Acts as Evidence – The Alaska Supreme Court has held that the respondent’s prior 
history of domestic violence is important for the judge to know in deciding protection order cases.  In 
Lana C. v. Cameron P., 108 P. 3d. 896 (Alaska 2005), the Alaska Supreme Court found that an agreement 
the parties had entered prohibiting the mother from bringing up past allegations of child abuse was void 
as against public policy.  The Court, specifically citing Evidence Rule 404(b)(4) stated that “a judge or 
magistrate hearing a petition for a domestic violence protection order will find information about past 
episodes of domestic violence relevant in determining whether the petitioner is in danger and needs the 
protection of the restraining order.”  Although not a protection order case, Winston J. v. State of Alaska, 
134 P.3d 343 (Alaska 2007), also stands for the proposition that a prior history of domestic violence is 
important to assessing the dangerousness of an abuser.  In Winston J., the Alaska Supreme Court held that 



Page 9 

a father’s assault against his two-year old twins’ mother while she was pregnant coupled with his history 
of violence against other women created a substantial risk of harm to the children if they were placed in 
his care.  The Court found that the past history of violence was enough to create a substantial likelihood 
that it would continue in the future. 

Evidence Rule 404(b)(4) permits the prosecution in a case involving a crime of domestic violence 
or a crime of interfering with a report of domestic violence to admit into evidence proof of the 
defendant’s prior bad acts.  The rule states that evidence of other crimes of domestic violence or crimes of 
interfering with a report of domestic violence against the victim or another person is admissible.  The 
Court of Appeals has upheld the constitutionality of this Rule, as long as the judge weighs the probative 
value of the evidence against its prejudice.  The rule is designed to resolve difficult proof problems posed 
by conflicting accounts of domestic violence.  The Rule does not violate a defendant’s right not to be held 
to answer for a crime unless charged by indictment or information because the defendant faces no 
punishment for the prior act.  The Rule does not violate equal protection of the law because there is a 
substantial relationship between the means chosen by the legislature and the ends sought to be achieved.  
Fuzzard v. State, 13 P.3d 1163 (Alaska App. 2000).  The state does not have to prove that the defendant 
was convicted of the crime, only that the conduct could be chargeable, in order for it to be admissible 
under A.R.E. 404(b)(4).  State v. Bingman, 991 P.2d 227 (Alaska App. 1999). 

Prohibition of Mutual Orders - Mutual orders are one of the most dangerous things that a court 
can order.  They are problematic because they send the wrong message to everyone (labeling both as 
abusers) and they further endanger the victim since they are difficult to enforce.  For these reasons, the 
statutory revisions in 1996 included an express prohibition against reciprocal protective orders in the 
same action.  AS 18.66.130(b).  There is no prohibition on allowing parties to obtain protective orders 
against each other, provided that they file their own petition.  This provision will benefit abused victims 
who lose the "race to the courthouse," but who want to file their own petition.  Unfortunately, this 
provision also benefits perpetrators of abuse who know how to manipulate the system and file a protective 
order after one has been commenced against them.   Consolidation of these cases may raise issues of 
prejudice and due process violations.  Attorneys defending abuse victims against a protective order will 
need to ensure that the court is educated about domestic violence!  In most cases, any actions of the 
victims will have been self-defensive.  Attorneys should argue that courts, like the police, need to make a 
"primary aggressor" call as to who is the victim.  AS 18.65.530(b) requires the police to look at several 
factors when they receive complaints of domestic violence from more than one person as the result of the 
same incident.  Those factors include prior complaints of violence, the relative severity of the injuries 
inflicted on both persons, the likelihood of future injury from domestic violence to each party, and 
whether one person acted in defense of self or others.  Id. 

Another way that mutual orders sneak into the courts is through the court granting the abused 
person's protective order but then giving the respondent some relief.  The specific language of the 
remedial sections state that the relief should be awarded to the petitioner or that the respondent should be 
prohibited from doing certain things. The purpose of the protective order is to benefit the petitioner - it is 
not a vehicle for granting relief to the respondent. (i.e. - the statute states that the petitioner may be 
awarded custody with visitation to the respondent if the petitioner's safety can be protected.  Therefore, 
shared custody is inappropriate under the statute.)8  Even section (16), the "catchall" remedial section, 
only speaks to relief necessary to "protect the petitioner or any household member."9  Furthermore, 
                                                 
8 The Alaska Supreme Court has also stated that a non-parent petitioner should not use the protective order 
proceeding to obtain custody of a child from a respondent parent, because the summary nature of a protective order 
does not lend itself to the full investigation necessary to order such a placement.  J.M.R. v. S.T.R., 15 P.3d 253, 257 
(Alaska 2001). (The court has discretion to deny grandparent’s request for custody of grandchildren from son and 
his wife.) 
9  This section should be interpreted to give relief to the respondent since that would be in direct contradiction to AS 
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protective order proceedings are heard in district court, a court of limited authority.  District courts do not 
have the ability to fashion equitable relief.  AS 22.15.050.  Any restrictions placed upon the petitioner or 
any relief granted to the respondent discourages petitioners from seeking orders and threatens safety. 

In Cooper v. Cooper, 144 P.3d 451, 459 (Alaska 2006), the Alaska Supreme Court found that a 
mutual protection order entered as part of a divorce was inappropriate since there was “no independent 
basis” for the husband to get a protection order against the wife. The Court found that the fact that the 
record indicated that the parties could not get along did not warrant a mutual protection order.  Id.   

Consolidation Issues - If there is an active divorce case pending, a victim seeking a protective 
order has the choice of seeking relief through the protective order process or through temporary orders.  
(See the "Temporary Orders" section of the procedural narrative for a discussion on pros and cons).  

Many courts automatically order consolidation when a party to a divorce files a protective order.  
In Anchorage, if there is an active family law case, the Superior Court hearing that case will automatically 
be assigned to the protection order case.  In other cases, a party desiring to consolidate the cases must 
move pursuant to Civil Rule 42.  Whether or not consolidation is appropriate is a strategic decision that 
must be made on a case-by-case basis.  Certainly, if you are unhappy with your judge, you may not want 
to pursue consolidation.  However, consolidation may serve to educate your judge about the severity of 
the violence in the relationship.     

Issues surrounding consolidation have been a hot topic around the state, and unfortunately, there 
has been little consistency in practice.  In some situations, courts have attempted to defer a custody or 
visitation decision in a protective order proceeding if there has been a divorce case filed.10  This is 
inappropriate under the statute.  (See, AS 18.66.130(e) "A protective order issued under this chapter is in 
addition to and not in place of any other civil or criminal remedy.  A petitioner is not barred from seeking 
an order under AS 18.66.100-18.66.180 because of the existence of another civil action between the 
petitioner and the respondent.")  Attorneys should argue that deferring such a decision would endanger 
their client since issues surrounding custody and visitation are often what provoke incidents of domestic 
violence.  Furthermore, your client will want the court to utilize the more victim-protective legal standard 
for awarding custody found in the domestic violence statute rather than the general best interests standard 
found in the custody statutes.  

The Alaska Supreme Court has ruled that courts should not substitute a hearing in one legal 
proceeding for a hearing in another if the legal standards for the requested relief are different.  See 
Lashbrook v. Lashbrook, 957 P.2d 326 (1998).  In Lashbrook, the court indicated that a domestic violence 
six-month hearing did not suffice for a modification proceeding.  In that case, the parties had settled their 

                                                                                                                                                             
18.66.130(b).  (“The guiding principle of statutory construction [is] to ascertain and implement the intent of the 
legislature.”)  Milliman v. State, 841 P.2d 190, 194 (Alaska App. 1992). 
10 It is not unusual for courts to confuse issues between the protective order and the divorce.  While the issues are 
certainly interrelated, attorneys need to advocate for the safety provisions in the protective order and ensure that 
victims are not penalized for seeking those orders.  In In Re Marriage of Muhammad, 108 P.3d 779 (WA 2005), a 
victim of domestic violence had obtained an order for protection against her husband, a deputy sheriff who had 
abused and threatened her with a gun.  The judge who issued the protection order also directed that the husband be 
prohibited from carrying a gun, so he could not be a deputy.  In the couple’s divorce, the trial judge stated that the 
wife “should have known” she was causing the husband to be unemployable.  The court awarded all of the 
husband’s property, the couple’s main asset, to the husband.  The Court of Appeals affirmed the trial court.  The 
Supreme Court reversed finding that “the principle must be clear: a trial court cannot hold one spouse’s assertion of 
his or her legal right to a protective order against that spouse during the property distribution where the order results 
in the loss of employment for the other spouse.”  See also Katsenelenbogen at 1258.  (Court should not have 
considered the effect that the protective order and a custody order would have on future divorce litigation.  The 
court’s concern should be on fashioning an order to reasonably protect the petitioner.)   
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divorce case, agreeing to share custody of the children.  Subsequently, an incident of domestic violence 
occurred.  The mother sought and received a six-month protective order on behalf of the children and 
filed a motion to modify custody.  The father opposed the motion to modify and requested a hearing.  The 
Court granted the mother's motion without a hearing.  The Supreme Court reversed stating that a hearing 
on a domestic violence petition and a motion to modify custody were distinct proceedings, and that a 
hearing on the former did not suffice for the latter.  The Court based its decision on the fact that the father 
had not had notice at the domestic violence proceeding that permanent custody would be decided and that 
the legal standard for a domestic violence proceeding (whether a crime involving domestic violence has 
occurred) and the modification proceeding ("best interests") were different. 

Personal Jurisdiction over the Respondent - this issue will only come up if the respondent lives 
out of state and has never been to Alaska.  Generally, a court needs to have some basic contacts with the 
respondent to allow the litigation to go forward.  If there have been threats through the phone, letters etc., 
this would likely qualify (and may also violate some federal laws, see Chapter 8).  One could also argue 
that it was the respondent's abuse that necessitated the move, if the victim moved to a state where the 
respondent expected her to go.  Other courts have found that obtaining a protection order is a similar 
"status" decision to deciding to get a divorce (See, Section II(a)), and that therefore personal jurisdiction 
over the respondent is not necessary.  Bartsch v. Bartsch, 636 N.W.2d 3, 7-8 (Iowa 2001).  Other courts 
have found that a protection order could be issued even though the state had no personal jurisdiction over 
the respondent because a restraining order prohibits the respondent from doing something rather than 
requiring him to take affirmative action.  Shah v. Shah, 875 A.2d 931 (N.J. 2005); Spencer v. Spencer, 
191 S.W.3d 14 (Ky.App. 2006). Still another court has held that a protection order court has personal 
jurisdiction over a respondent when the abused child is present in the state and continues to suffer 
emotional distress in the state due to the abuse.  Hughs v. Cole, 572 N.W.2d 747 (Minn.Ct.App. 1997).  
Courts have jurisdiction when there is "necessary litigation…involving the personal status of the 
plaintiff…even though the defendant could not be served within that State" - so long as standards of 
fairness and substantial justice are satisfied.  Shaffer v. Heitner, 433 U.S. 186, 201, 208 n.30 (1977).11  A 
court of one state has the power to enter an order against a person in another state in "proceedings to 
determine the Status of one of its citizens toward a non-resident," especially in cases where a contrary 
holding would effectively leave "the injured citizen…without redress."  Pennoyer v. Neff, 95 U.S. 714, 
735 (1877) (emphasis in original).  Attorneys can also argue that our state's venue rules for protective 
orders are especially broad (see below) because of the nature of domestic violence and the need for the 
victim to sometimes flee to safety and that the same rule for venue should be analogized to jurisdiction.   

Venue - Appropriate venue in a protective order proceeding is governed by Civil Rule 3.  
Subsection (h) states that a petition for a protective order may be filed where the petitioner resides 
permanently or temporarily, where the respondent resides or where the domestic violence occurred.  The 
venue rule is broad to ensure that victims have liberal access to the courts in protecting their safety.  If a 
protective orderhas been filed in one district and there is a divorce proceeding filed in another district, the 
court may attempt to consolidate the cases.  Attorneys should try to prevent this if it will endanger the 
safety of the victim, referencing the intent of the venue rule.  Case law supports that victims need to have 
the case heard where they are safe.  Jeanne E.M. v. Lindey M.M., 734 N.Y.S.2d 837 (2003).   

 
There is no geographical proximity requirement for obtaining a protective order.  At least one 

superior court has found that it was error for a district court magistrate to deny a protective order based on 
the fact that the petitioner had moved to another city away from the defendant.  Newman v. Newman, 
1HA-96-20 Civil.  AS 18.66.140 requires the courts and law enforcement to enforce an out-of-state order 
just as they would an Alaskan order.  This provision would be non-sensical if geographical proximity 
were a requirement. 

                                                 
11 Accord, International Shoe v. Washington, 326 U.S. 310, 316 (1945); Kulko v. Superior Court, 436 U.S. 84, 92 
(1978). 
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Collateral Estoppel  - Once a finding is made regarding an incident of domestic violence in a 

protection order hearing, that finding may be binding on future litigation under the doctrine of collateral 
estoppel.  The doctrine of collateral estoppel, or issue preclusion, "renders an issue of fact or law which 
has already been decided by a court of competent jurisdiction conclusive in a subsequent action between 
the same parties, whether on the same or a different claim."  McElroy v. Kennedy, 74 P.3d. 904, 907 
(Alaska 2003) citing Restatement Second of Judgments, section 27 (183).  The most persuasive case for 
this argument will likely involve a hearing where the respondent has contested the entry of the order, 
offered evidence and been represented by counsel.  In FT v. State, 862 P .2d 857, 864 (Alaska 1993), the 
Alaska Supreme Court raised some general questions about giving collateral estoppels effect to findings 
made in domestic violence cases, finding that it was an issue of “some complexity.”  FT was a child in 
need of aid proceeding involving the issue of whether a prior protection order finding should be applied in 
the CINA case.  The Court found that issue preclusion was by no means “inevitable” and that the issue of 
whether the individual in question had committed acts of domestic violence must have been actually 
litigated, rather than by default judgment and that other exceptions to issue preclusion might apply.  Id. at 
864 n.13, citing Restatement (second) of Judgments ss. 28(3), 28(5), 29(2), 29(5) (1982).  In Morris v. 
Horn, 219 P.3d 198, 209 (Alaska 2009) the Court found that a stipulation between the parties to extend an 
ex parte order into a long term protection order could not have preclusive effect in a subsequent custody 
case where one party was invoking the rebuttable presumption against abusive parents getting custody in 
AS 25.24.150(g)-(k), unless the parties indicated that they wanted it have such effect in future litigation.  
Some of the other possible exceptions, found in the Restatement, which might bar the application of 
collateral estoppels bear analyzing:  

 
- If a new determination of the issue is warranted by differences in the quality or 

extensiveness of the procedures followed in the two courts or by factors relating to the 
allocation of jurisdiction between them.  Bartlett v. State, Dept. of Revenue, CSED, 125 
P.3d 328, 332 (Alaska 2005).  Bartlett involved the application of this exception in a UIFSA 
case.  This exception could potentially apply if a victim is denied a protection order and then 
tries to re-litigate this issue in the divorce, since there is an abbreviated time allowed to 
litigate protection order cases, especially in the busier courts.  Conversely, if a victim obtains 
a protection, the other side could argue against collateral estoppel given the expedited nature 
of a protection order. 

- Clear and convincing need for a new determination of the issue. . .because of the 
potential adverse impact of the determination on…interests of persons not themselves 
parties to the initial action”,”it was not sufficiently foreseeable at the time of the initial 
action that the issue would arise in the context of a subsequent action,” lack of 
“adequate opportunity or incentive to obtain a full and fair adjudication in the initial 
action.”  Issues that may arise under this exception include whether the impact of the 
protection order hearing was foreseeable in the divorce/custody case and whether a defendant 
who didn’t testify because of a pending criminal charge had opportunity to obtain a full and 
fair adjudication in the initial action.  Murray v. Freight, 741 P.2d 1148, 1153-54 (Alaska 
1987), a non-domestic violence case, sets out the standard for a “full and fair opportunity to 
litigate” in the context of collateral estoppel.   

- Forum in the “second action affords…procedural protections in “presentation and 
determination of the issue that were not available in the first action and  could likely 
result” in a different determination.” Considerations here might concern the procedural 
protections of appointed counsel or custody investigations that are available in a custody 
matter but not in a protection order case. 

 
Collateral Estoppel of a Criminal Case on a Civil Action: A conviction after a jury trial has 

collateral estoppel effect against a defendant on issues necessarily determined in the criminal case for 
many years.  Scott v. Robertson, 583 P.2d 188 (Alaska 1978) (OMVI conviction was admissible evidence 
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of negligent driving in a civil auto accident case.  For collateral estoppel to apply, the criminal case 
needed to be for a serious offense, the hearing had to have been full and fair, and the issue had to have 
been decided at the criminal trial.)  The Alaska Supreme Court has found that a no contest plea in a 
criminal case may trigger collateral estoppel in an offensive collateral estoppel situation, i.e., when the 
plea is being used to estop the criminal defendant who is also the defendant in a civil case from 
relitigating in that civil case the essential elements of the criminal charge to which he or she plead.   
Lashbrook v. Lashbrook, 957 P.2d 326, 330 n.2 (Alaska 1998) (In a motion to modify custody case, father 
could not contest the essential elements of a domestic violence assault charge to which he pleaded no 
contest).  In Lamb v. Anderson, 147 P.3d 736 (Alaska 2006), the defendant’s driver’s plea to second-
degree assault necessarily included the admission that he had been reckless, and in a later civil case he 
was prohibited from contesting the fact of his recklessness when the accident victim sought punitive 
damages against him.  See also Moore v. Peak Oilfield Services Company, 2008 WL 399174 (Alaska).   

 
Violations - A violation of a protective order is a misdemeanor.  AS 11.56.740(a).  An individual 

who is charged with a crime while the subject of a domestic violence order faces heightened criminal 
sanctions.  AS 12.55.135(c) (mandating a minimum twenty-day sentence for assault committed in 
violation of a protective order).  In 2001, the Court of Appeals held that violation of a protective order is 
not a strict liability offense and that the respondent must have had notice of the provisions in the 
protective order and a culpable mental state while violating those provisions.  Strane v. State, 16 P.3d 745 
(Alaska App. 2001).   However, in 2003, the Alaska Supreme Court reversed this holding.  The Court 
held that the mental state required for the crime was the defendant's knowledge about the order's existence 
and contents and his reckless disregard and substantial and unjustifiable risk that his conduct was 
prohibited by the order.  Strane v. State, 61 P.3d 1284, 1292 (Alaska 2003). 

Full Faith and Credit - Federal law (the Violence Against Women Act) provides that each state 
and Indian tribe must give full faith and credit to protective orders issued in other states or by other Indian 
tribes if the protective order meets two basic requirements.  18 U.S.C. s. 2265.  First, the court that issued 
the protective order must have had personal jurisdiction over the parties and subject matter jurisdiction 
over the case.  Second, the respondent must have had notice and an opportunity to be heard.  18 U.S.C. s. 
2265(b).  For ex parte orders, the notice requirement is that the respondent must be given notice and an 
opportunity to be heard within a reasonable time.    

In the 2005 reauthorization of VAWA, Congress again amended the full faith and credit 
provisions by adding language to 18. U.S.C. s.2266(5) to clarify that the full faith and credit that it gives 
protective orders must include child custody, visitation and support orders, that law enforcement must 
enforce these orders and that courts cannot publish information about survivors on the internet.  
Currently, the Alaska Court System already has a policy that it will not publish on the court system trial 
court index any out of state protection orders filed in Alaska for enforcement. 

AS 18.66.140 implements the full faith and credit provision in Alaska.  Subsection (a) allows 
petitioners to register an unexpired certified copy of a protective order in any judicial district in this state.  
Subsection (b) requires Alaska courts and law enforcement to enforce out-of-state orders in the same 
manner as a protective order issued in Alaska.  Subsection (c) requires law enforcement to register out-of-
state orders in a central registry of protective orders.  Current court system policy states that the court 
clerks should accept protective orders for filing only if they are not expired and are certified copies.  The 
court makes no judgment on their enforceability by accepting them for filing.  There is no filing fee and 
the opposing party will not be notified that the order has been filed.  Once filed, the court system will 
forward a copy of the order to the local law enforcement agency for entry into the central registry of 
protective orders. 

The question of whether a protective order needs to be registered has been a hot topic around the 
state.   Federal and state law is in conflict on this issue.  VAWA II clarified the federal law to specify that 
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"any protection order that is otherwise consistent with this section shall be accorded full faith and credit, 
notwithstanding failure to comply with any requirement that the order be registered or filed in the 
enforcing state or tribal jurisdiction.”  18 U.S.C. s.2265(d)(2).  However, the Department of Law has 
continued to take the position that in order for them to prosecute a violation of a foreign protective order, 
it must be registered.  The Department Law cites AS 11.56.740 as authority for this position which states 
that only violations of protective orders "issued or filed under AS 18.66.100-18.66.180" can be 
prosecuted.  Federal law will preempt state law when the two are in conflict, however the safer position 
for victims is probably to register the order if they want it enforced and it is safe to do so (the Court 
system does not put foreign protection orders registered in Alaska on Courtview).   

Law enforcement response to enforcement of protective orders also is varied around the state.  
The Alaska State Troopers have a statewide policy on enforcing foreign protective orders.  Procedures by 
local law enforcement seem to still vary depending on the experience and awareness of the department. 

Military installations are also required to give full faith and credit to protective orders issued by 
civilian courts.  In late 2002, Public Law 107-311 was signed, amending Chapter 80 of Title 10 of the 
U.S. Code by inserting a new section 1561(a) which requires every military installation to give the same 
force and effect to a civilian order of protection as the jurisdiction that entered the order would give.  The 
law references 18 U.S.C. 2265(5) (the Violence Against Women Act full faith and credit section) for the 
definition of protective order. 

Enforcement of Protection Orders – Protection orders are only effective if they are enforced.  
The more specific a protection order, the more likely that the police will be able to enforce it.  Sections 
(1)-(7) of the protection orders are misdemeanor crimes if they are violated.  Other remedial sections of 
the protection order are enforceable through the court’s contempt powers.  Clients should be advised to 
always have a copy of the protective order on them and to report every violation to the police. 

 The United States Supreme Court has found that the police’s failure to abide by a state mandatory 
arrest law did not violate a survivor’s rights under the U.S. Constitution.  Town of Castle Rock v. 
Gonzalez, 125, S.Ct. 1413 (2005).  The case involved a mother, Jessica Gonzalez, who had custody of her 
three children under a Colorado protection order.  When the father did not return the children for 
visitation, Ms. Gonzalez called the police.  Despite repeated calls, they did nothing.  The Colorado 
mandatory arrest statute required the police to use every reasonable means to enforce a protection order 
and to make an arrest or obtain a warrant for an arrest if there was probable cause to believe that the order 
had been violated.  Mr. Gonzalez later drove to the police station with the three slain children in the car 
and shot himself.   The U.S. Supreme Court denied Ms. Gonzalez’s due process claim finding that since 
she had no entitlement to a protection order, she could not have a due process claim.  In response to this 
unfortunate ruling, the ABA House of Delegates passed resolution recommending, among other things, 
that notes the importance of enforcing protection order and that supports the development of policies and 
procedures that will ensure enforcement of these laws to best protect victims.12  Additionally, there are 
other means to consider using litigation to attempt to enforce protection order such as state tort remedies 
or state constitutional claims that the Supreme Court opinion does not foreclose.  In one such case in 
Illinois, Moore v. Green, 219 Ill.2d 470, 848 N.E.2d 1015, 302 Ill.Dec. 451 (Ill. 2006), the Illinois 
Supreme Court held that law officers who wantonly and willfully fail to enforce protective orders issued 
under the Illinois DV Act can be liable for their actions.   The plaintiffs in that case proceeded under 
Illinois law tort theories.   

Federal Firearms Provisions - In a study by the Violence Policy Center, Alaska ranked second 
in the nation in 2005 in per capita violence of female victims by males, right behind Nevada which had a 
rate of 2.53 people per 100,000.  Nationally, in 2005, 1,858 females in the United States were murdered 

                                                 
12 Available in the Pro Bono Office from the ABA Commission on Domestic Violence. 
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by males in cases in which a single offender killed a single victim.  In more than nine out of ten of these 
cases, the attacker was someone the victim knew and in more than 2/3s of the cases, the attacker was an 
intimate partner.  Firearms were used in 52% of the cases.13  Given these statistics, attorneys representing 
victims of domestic violence need to know about important federal firearms provisions. 

In 1994, Congress amended the Gun Control Act of 1968, to make it a federal crime for a person 
to possess a firearm or ammunition if they are subject to a "qualifying" protective order.  18 U.S.C. s. 
922(g)(8).  A "qualifying protective order" is a protective order issued after a hearing where the 
respondent had notice and an opportunity to be heard.  The order must state that the respondent represents 
a credible threat to the safety of the petitioner or it must restrain the respondent from using, attempting or 
threatening to use force that would cause injury to the petitioner.  The order must also restrain the 
respondent from engaging in behavior that would place the petitioner in reasonable fear of bodily injury.  
Persons involved in dating relationships that have never cohabited or had a child together will not be 
subject to this provision.  In addition, law enforcement personnel are exempt to the extent they are 
carrying weapons for professional use.  A corollary provision of federal law, 18 U.S.C. 922(d)(8), makes 
it a crime to sell or transfer a firearm to a respondent who is subject to a qualifying protective order.  The 
law mandates that the transferor must knowingly transfer the firearm. 

The Alaska Supreme Court upheld 18 U.S.C. s.922(g)(8) in a divorce case where the wife was 
awarded the parties’ gun collection.  Rodvik v. Rodvik, 151 P.3d 338  (Alaska 2006).  The Court found 
that the federal law prohibited possession of a firearm or ammunition by a person who is subject to a 
protective order and the when the divorce decree was finalized, the court also put in place a protection 
order, thus creating a barrier to the husband possessing the firearms.  The Court further held that even 
without the federal law, public policy supported the trial court’s award of the guns to the wife given that 
domestic violence is the leading cause of injury to women between the ages of 15 and 44; that firearms 
are used by the abuser in 7 percent of domestic violence incidents…and; individuals with a history of 
domestic abuse should not have access to firearms.  Id at 348-350.  

In 1996, Congress again enacted the Gun Control Act of 1968, with an amendment known as the 
Lautenberg Amendment.  The amendment prohibits misdemeanant defendants from possessing a firearm 
or ammunition following conviction of a federal or state misdemeanor crime of domestic violence and 
shipping, transferring or receiving firearms or ammunition.  18 U.S.C. 922(g)(9) and (d)(9).  The 
amendment is very broad in coverage:  it applies to convictions on and after September 30, 1996 - the 
date of enactment, it applies retroactively to convictions prior to the date of the Act, law enforcement and 
military personnel are not exempt and it forever precludes these defendants from possessing firearms or 
ammunition.  The federal law defines a “crime of domestic violence” as a misdemeanor that “has, as an 
element, the use or attempted use of physical force, or the threatened use of a deadly weapon.”  In 
Nobriga v. State, 474 F.3d 561, 564 (9th Cir. 2006), the Ninth Circuit appears to have eviscerated this 
amendment’s application in Alaska.  In Nobriga, the Ninth Circuit found that since a reckless use of force 
could not be considered a crime of violence, the Lautenberg Amendment did not apply to a defendant 
who had been convicted of a crime of domestic violence which had recklessness as its mental state.  Since 
most of Alaska’s misdemeanor crimes of domestic violence are charged as Assault IV, which has a 
reckless mental state, the Lautenberg Amendment would similarly not apply.   

 Nationwide, defendants have raised several constitutional defenses to these provisions including 
second amendment challenges, commerce clause challenges and due process challenges.  The majority of 
these challenges have been unsuccessful.  In the Ninth Circuit, the firearms provisions have withstood 
both commerce clause and due process challenges.  U.S. v. Jones, 231 F.3d 508 (9th Circuit 2000); U.S. v. 
Kafka, 222 F.3d 1129 (9th Circuit 2000).  Please refer to Chapter 8 in this manual for a full review of case 

                                                 
13 See Violence Policy Center, When Men Murder Women: An Analysis of 2005 Homocide Data, available at 
http://www.vpc.org/studies/wmmw2007.pdf.   

http://www.vpc.org/studies/wmmw2007.pdf
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law on these provisions. 

 Historically, enforcement of these firearm provisions in Alaska has been minimal.  This has been 
primarily due to the scant presence of the Bureau of Alcohol, Tobacco, and Firearms (ATF), the federal 
agency charged with seizure, in Alaska.  However, the Alaska State Troopers have issued a new policy 
effective January 2002, indicating that they will assist ATF with seizing weapons.  (See Chapter 8 in this 
Manual, “Domestic Violence and Federal Laws”).  This additional enforcement power should greatly 
increase weapon seizure.    

 The United States Attorney General is responsible for effective prosecution of these firearm 
provisions.  Attorneys with questions or potential violations should contact the U.S. Attorney General’s 
office in Anchorage. 
 

Stalking and Sexual Assault Protective Order – Alaska has had a separate stalking order for 
non-intimate partners of stalking since 2003.  A sexual assault protective order was added to the statute in 
2006.  Stalking and sexual assault have always been “crimes” of domestic violence that, if a perpetrator 
committed, would allow the court to grant a civil protective order pursuant to AS 18.66.100 et seq.  The 
problem was that victims of stalking or sexual assault who did not have the requisite relationship with 
their abuser, as set out in AS 18.66.900, were denied any relief under this section.  This alternative 
protective orders create a vehicle whereby victims of stalking and sexual assault who do not have any of 
the requisite relationships for a regular domestic violence protective order, may get a civil protective 
order through the court system.  
 

Generally, stalking is a distinctive pattern of activity, characterized by escalating and threatening 
behaviors that inflict profound psychological trauma on the victim and, depending on the extent of the 
escalation, may also result in physical assault.  There are over 1 million women who are stalked annually 
in the United States.  Stalking is often a tactic utilized by perpetrators of domestic violence to maintain 
control over their victim, especially after separation.  In fact, 77% of women stalked knew the offenders 
and 59% of those who stalk women are, or have been, intimate partners. However it also occurs in the 
absence of any intimate relationship between the stalker and the victim.  Stalking incidents may include 
spying on someone, following them, making unwanted phone calls, standing outside their place of work, 
recreation or residence.  As the behavior escalates, the stalker may vandalize property or make threats - 
both overt and symbolic.  In one-fourth of stalking cases, the stalker's behavior escalates into physical or 
sexual assaults of the victim.14   
 

The main provisions of the stalking and sexual assault protection orders are found at AS 
18.65.850 et seq.  Much of the law mirrors the provisions of the regular domestic violence protective 
order.  A person who “reasonably believes” that s/he is a victim of stalking or sexual assault may file for a 
protection order.   A parent or guardian may file on behalf of a minor.  At least 10 days notice is required 
to the respondent and the petitioner must prove the stalking by a preponderance of the evidence.  The 
order, if granted, remains in effect for six months.  AS 18.65.850.  Stalking is defined by criminal law and 
occurs if a "person knowingly engages in a course of conduct that recklessly places another person in fear 
of death or physical injury, or in fear of the death or physical injury of another family member."  AS 
11.41.270(a).  Sexual assault is defined in 18.66.990 
 

The remedies allowable under the stalking and sexual assault protective order are fewer than in a 
domestic violence protective order.  The court may prohibit the respondent from threatening to commit or 
committing stalking or sexual assault; from telephoning or contacting, or otherwise communicating 
directly or indirectly with the petitioner or another household member; and direct the respondent to stay 

                                                 
14 Erica L. Smock and Tamara L. Kuennen, Addressing Stalking at Work: What Women and Advocates Can Do, 
Domestic Violence Report, Vol.7 No.3, February/March 2002. 
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away from the residence, school or place of employment of the petitioner, however, the court may only 
order the respondent to stay away from the respondent’s own residence, school or place of employment 
after notice and an opportunity to be heard.  AS 18.65.850(c).  Notably, there is no "catch-all" remedial 
section as there is with the domestic violence protective order.   
 

AS 18.65.855 provides for both stalking and sexual assault ex parte and emergency protective 
orders.  The ex parte order will be issued if the court finds probable cause that stalking or sexual assault 
has occurred and that an ex parte order is necessary to protect the petitioner from further acts.  The ex 
parte order lapses after twenty days.  Peace officers, on behalf of and with the consent of the victim, have 
the authority to obtain emergency stalking orders if the court finds probable cause to believe that the 
petitioner is in immediate danger of stalking or sexual assault based on a recent incident.  The peace 
officer obtains such an order by making either an oral or written sworn statement to a judicial officer.  
The emergency order expires after seventy-two hours.  Like domestic violence protective orders, a 
petitioner or a respondent may request a modification of the protective order after it is issued.  AS 
18.65.860.  Also like domestic violence protective orders, a violation of any provision of a stalking order 
is punishable as a misdemeanor and carries a penalty of up to one year in prison and up to a $5,000 fine.  
AS 11.56.740.   
 

Because stalking can be difficult to prove, it is important to keep a detailed log of all stalking-
related incidents and to keep track of all documentation of stalking-related incidents. A stalking incident 
and behavior log should be used to record and document all stalking-related behavior, including harassing 
phone calls, letters, e-mail messages, acts of vandalism, and threats communicated through third parties. 
When an incidence of stalking occurs, the person should record the time, date and location of the incident 
as well as any witnesses or reports to authorities.  When the stalking incidents are reported to law 
enforcement, it is important to write down the officer’s name and badge number in the log. Even if the 
officers do not make an arrest, you can ask them to make a written report and request a copy for your 
records. Anything entered into the log could potentially be entered as evidence so it is important to note 
that the information entered in the log could potentially be shared with the offender.  While keeping such 
a log can be emotionally exhausting and upsetting, it is important to keep a detailed log to potentially be 
used for restraining order applications, divorce and child custody cases, or criminal prosecution as well as 
helping to preserve memories about which you might later need to testify. Since keeping the log can be 
emotionally stressful, it is important to seek the help of an advocate in the community to provide support, 
information about the options available to you, and assistance with safety planning. For more information, 
contact the National Center for Victims of Crime; to access an example of a stalking incident and 
behavior log, go to www.ncvc.org/src/Help/log.html.  

II. JURISDICTION 

Jurisdiction in divorce/custody must be separately determined for four different parts of the case: 
jurisdiction to grant the divorce itself; jurisdiction to decide “personal claims” (property and debt division 
and alimony); jurisdiction to decide child custody; and jurisdiction to award child support.  

A. Jurisdiction to grant the divorce 

Alaska’s courts can terminate the marriage as long as at least one party is a resident of Alaska.  A 
former one-year durational residency requirement was ruled unconstitutional,15 and subsequently 
removed from the statutes; and now one need only be a resident of Alaska for one day prior to filing for 
divorce.16  (Note that, in a divorce case, the court can terminate the marriage, with or without reaching 
other issues.  In a one-party dissolution, the court can terminate the marriage and cannot reach the other 
                                                 
15 State v. Adams, 522 P.2d 1125 (Alaska 1974).   
16 Perito v. Perito, 756 P.2d 895 (Alaska 1988).   

http://www.ncvc.org/src/Help/log.html
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issues.  In a two-party dissolution, the court can only terminate the marriage if it can address all the other 
issues as well.17)  Personal jurisdiction over a non-resident spouse is not required since the court is 
making a “status” decision rather than adjudicating a personal claim.  Williams v. North Carolina, 317 
U.S. 287, 298-99 (1942) (“Thus it is plain that each state by virtue of its command over its domiciliaries 
and its large interest in the institutions of marriage can alter within its own borders the marriage status of 
the spouse domiciled there, even though the other spouse is absent.  There is no constitutional barrier if 
the form and nature of the substituted service meet the requirements of due process.”).  A trial court can 
grant a divorce or annulment claim even if it does not have jurisdiction for personal claims against a 
defendant.  Vanvelzor v. Vanvelzor, 219 P.3d 184, 191(Alaska 2009).   

B. Jurisdiction to decide “personal claims”  

Jurisdiction to decide personal claims against a nonresident defendant is governed primarily by 
subsection (12) of AS 09.05.015, requiring a showing that the parties lived together as husband and wife 
for at least six consecutive months during the six years preceding the filing, and that the party asserting 
the personal claim has continued to reside in the state.  In Vanvelzor v. Vanvelzor,  210 P.3d 184, 188-89 
(Alaska 2009), the Court held that this statute is the exclusive basis for finding jurisdiction and that a 
constitutional analysis was irrelevant.  The Court further held that a pro se litigant does not waive her 
argument against jurisdiction by filing a counterclaim or by failing to argue it in her motion to change 
venue.  The Court’s holding regarding waiver specifically addressed more lenient policies for pro se 
litigants and may not apply when one party is represented.    

C. Jurisdiction to award child support 

Jurisdiction to award child support against a nonresident is governed by AS 25.25.201, part of the 
Uniform Interstate Family Support Act.  Without going into the details of the statute, the general rule is 
that there will almost always be some basis for a court to exercise jurisdiction over a child support 
obligor.  (Establishing priority among inconsistent child support orders from different states is governed 
by a federal law, the Interstate Enforcement of Child Support Orders Act, 28 USC 1738B.) 

D. Jurisdiction to decide child custody and visitation 

Ongoing abuse by perpetrators may leave victims little choice but to flee with the children to 
another state, tribal land or territory for refuge.  Victims may flee across state lines because abusers have 
threatened or attempted to kill them or the children.  Alternately, they may relocate to be free from their 
abuser’s constant harassment or monitoring, or to rebuild their lives in more tranquil environments.  
When victims escape to other states, tribal lands or territories, custody litigation may become the abuser’s 
next battleground for power and control.  Custody law begins with a presumption that both parents should 
maintain relationships with their children, binding abusers and victims together when they have children 
in common.  State and federal jurisdiction laws intersect with state custody and domestic abuse statutes 
when victims flee across state lines to escape abuse. 

Child custody jurisdiction is determined under the Uniform Child Custody Jurisdiction and 
Enforcement Act (UCCJEA), which the legislature passed in 1998 to replace the older Uniform Child 
Custody Jurisdiction Act (UCCJA). Thus, any pre-1998 case law must be read carefully to see whether 
the UCCJA provision on which it is based was maintained or modified in the UCCJEA. 18  However, the 

                                                 
17 See AS 25.24.230; Layne v. Niles, 632 P.2d 234 (Alaska 1981).  See also AS 25.24.155, limiting the authority of 
the court to “reserve” certain issues in divorce cases. 
18 A partial listing of precedents superseded by the UCCJEA: 

• Szmyd v. Szmyd, 641 P.2d 14 (Alaska 1982), holding that the same child custody jurisdictional prerequisites are 
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UCCJA remains in effect in some states19, so interstate disputes may require review of both versions, as 
well as the Parental Kidnapping Prevention Act (28 USC 1738a), the federal “tiebreaker” law.  If the 
UCCJA conflicts with the UCCJEA, the PKPA is likely to resolve the issue in favor of the UCCJEA, 
which was patterned more closely after the federal statute.20 

The UCCJEA includes revisions aimed at improving the judicial response to interstate custody 
cases involving domestic violence, although it is far from perfect.  One improvement involves 
confidentiality.  The UCCJA required all litigants to file custody pleadings listing the child’s addresses 
for the past 5 years.  The UCCJEA, in contrast, includes an exception for victims who would be harmed 
by providing this information in custody pleadings.  AS 25.30.380(e) (The Alaska Court System has 
created forms that can be used by a party seeking to seal the records.  They must show that “the health, 
safety, or liberty of a party or child would be jeopardized by disclosure of identifying information.”  AS 
25.30.380(e).  The burden is on the party demanding disclosure to show why confidentiality is not 
necessary.  The court can only order disclosure after a hearing on the issue.)  The UCCJEA's sections on 
deferring jurisdiction (discussed below) also contain some protection for victims of domestic violence.  
Key sections of the Act are discussed below. 

1. Permanent Custody Orders 

The primary jurisdictional rule is that Alaska has jurisdiction if the state is the child’s “home 
state” or former home state, AS 25.30.300(a)(1) and (2).  “Home state” is the state in which the child has 
resided,21 with a parent or “person acting as a parent,” for the six-month period preceding the filing date 
of the action, AS 25.30.909(7).22  A “home state” retains that jurisdiction for a limited period (six months) 
even if the child leaves, as long as at least one parent or person acting as a parent continues to reside 
                                                                                                                                                             

equally applicable to initial custody petitions and to modification motions, and Baumgartner v. Baumgartner, 
788 P.2d 38 (Alaska 1990), holding that jurisdiction to modify must exist at time of motion to modify and 
cannot relate back to jurisdiction of the original decree 

• S.J. v. L.T., 727 P.2d 789 (Alaska 1986), and Pinneo v. Pinneo, 835 P.2d 1233 (Alaska 1992), to the extent that 
they indicate that the best interests of the child are a consideration in determining child custody jurisdiction 

• Kimmons v. Heldt, 667 P.2d 1245 (Alaska 1983), insofar as it observes that Alaska law lacks the “significant 
connections” basis for jurisdiction, and insofar as it holds that California could validly exercise “significant 
connections” jurisdiction even though Alaska was the prior home state.  

19 As of February 2010, every state except Vermont and Massachusetts, have passed the UCCJEA. 
20  For instance, the UCCJA multiple standards for jurisdiction permitted "concurrent jurisdiction."  This led to a 
"first in time" rule that gave jurisdiction to the first state to hear the case with a valid jurisdictional basis.  Under the 
UCCJEA and the PKPA, the "first in time" rule no longer exists since the only case that will have jurisdiction is the 
home state.  Atkins v. Vigil, 59 P.3d 255, 258 (Alaska 2002). 
21 At least one state court has found that the determination of where the child “lived” in the last six months should be 
made based on the actual place of where the child lived and not on the subjective intent of the parent.  Powell v. 
Stover, 165 S.W.3d 322 (TX 2005).  In Powell, the mother and child had relocated from Texas to Tennessee to be 
with the father.  The mother left ten months later, returning to Texas.  The court rejected her argument that they 
never really resided in Tennessee because it was only a trial move.  The court stated that the UCCJEA’s focus is on 
where the child actually lived. 
22 Temporary absences from the state are to be included in calculating home state jurisdiction.  Atkins v. Vigil, 59 
P.3d 255, 257 (Alaska 2002) (child's visitation to California with grandmother did not become permanent until 
several days into visit; six month period didn't start until absence became permanent).  For a child not yet born, the 
statute defines “home state” as the state in which the child lived from birth with any of the persons mentioned, 
including any temporary absences.”  A.S. 25.30.909(7).  See also People v. Hollis, 811 N.E.2d 787 (Ill. 2005) 
(mother who left the state to have her baby in another state to avoid jurisdiction of state of origin and avoid having 
her child placed in social services cannot claim new state as home state.  A temporary hospital stay does not confer 
jurisdiction on new state). 
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there.  The definitions are structured so that a new state acquires status as the child’s “home state” at the 
same point the former state of residence loses its jurisdiction as the child’s former home state.  This 
bright-line rule resolves most jurisdictional questions, and these definitions are the same as those in the 
old UCCJA and the federal Parental Kidnapping Prevention Act (PKPA), 28 USC 1738A.  However, it is 
quite possible to have a situation in which the child has neither a “home state” nor a “former home state.”   

In such cases, the UCCJEA allows any state with “significant connections” with the child and at 
least one parent or person acting as a parent to exercise jurisdiction as long as “substantial evidence” 
concerning the child’s care, protection, training and personal relationships is available in the state.  
However, this is only an option if there is no “home state” or “former home state,” or if the home state 
has declined jurisdiction, AS 25.30.300(a)(3). 

Even without home state or former home state status or “significant connections,” Alaska can 
exercise “deferral” jurisdiction if all states which would have jurisdiction under the home state, former 
home state, or significant connections provisions have explicitly deferred to Alaska, as a more convenient 
forum or due to the misconduct of one of the parties (see below), AS 25.30.300(a)(4).  Only if there is no 
state that would have jurisdiction under the home state, former home state, significant connections, or 
deferral provisions, can Alaska exercise jurisdiction under the “default” provision, AS 25.30.300(a)(5).23   

2. Temporary emergency jurisdiction  

A separate section of the UCCJEA, AS 25.30.330, allows the court to enter a temporary custody 
order (limited in duration) if the child is present in Alaska and the child has been abandoned or it is 
necessary in an emergency to protect the child because the child, or a sibling or parent of the child, is 
subjected to or threatened with mistreatment of abuse.   This section is an improvement over the UCCJA 
that only permitted emergency jurisdiction when harm to the child was threatened.  This provision does 
not confer jurisdiction on the court to decide permanent custody, or to override a validly issued permanent 
custody decree.   

In VAWA II, enacted as Public Law 106-386, October 28, 2000, Congress amended to PKPA to 
conform to the UCCJEA’s broader standard of when a court can invoke emergency jurisdiction.  This 
improvement now means that when there is a conflict between a state that has adopted the UCCJEA and 
one that has adopted the UCCJA, the PKPA will resolve that conflict in favor of the broader standard 
which includes harm to a parent or other family member. 

If another court with jurisdiction to issue a final custody decree (substantially conforming to the 
UCCJEA) has issued a decree, or has a proceeding pending before it, the “temporary jurisdiction” court is 
required to communicate immediately with the “permanent jurisdiction” court.  Any emergency order 
issued by the “temporary jurisdiction” court must specify a period the “temporary jurisdiction” court 
considers adequate to allow the petitioner to obtain an order from the “permanent jurisdiction” court.  The 
temporary order expires at the end of that period, and is superseded before then if the “permanent 
jurisdiction” issues an order within that period. AS 25.30.330.   The home state's failure to communicate 
with the "temporary jurisdiction" state may lead to an open-end exercise of emergency jurisdiction.  
Saavedra.v. Schmidt, 96 S.W.2d 533, 549 (Tex. App. 2002). 

If there is no previous or pending child custody determination in a state with “permanent 
jurisdiction” under the UCCJEA, then the “temporary jurisdiction” order remains in effect until an order 
is obtained from the “permanent jurisdiction” court.  If a child custody proceeding is not commenced in 

                                                 
23 At least one court has held that when the child does not have a home state and two states have significant 
connections, the state where a case was first filed is the state that properly has jurisdiction under the UCCJEA.  In re 
Presley, 166 S.W.3d 866 (TX App. 2005). 
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the “permanent jurisdiction” court, then the “temporary jurisdiction” court order can become a final 
determination if it so provides and if the “temporary jurisdiction” state becomes the child’s home state.  
(Currently, Alaska’s form domestic violence protective orders do not provide an option for the court to 
specify that the temporary custody order may become permanent.)  One state’s exercise of emergency 
jurisdiction does not automatically divest the home state of jurisdiction.  In re Marriage of Vanlaarhoven, 
55 P.3d 942 (Mont. 2002).    

The Commentary to the UCCJEA states that a domestic violence protective order proceeding will 
often be the procedural mechanism for invoking emergency jurisdiction and that any custody 
determination made within a protective order proceeding must meet the jurisdictional requirements of the 
UCCJEA and PKPA.  It further states that while VAWA provides an independent basis for full faith and 
credit, VAWA also expressly excludes custody from the definition of “protective order.”  Since this 
Commentary was written before the 2000 VAWA amendments, VAWA II’s inclusion of custody may 
create a conflict between state and federal law.  However, even if the custody decision is not given full 
faith and credit by another state because it does not comply with the UCCJEA and the PKPA, the 
Commentary to the Model Code states that the custody court making the eventual determination will be 
bound by the factual findings of the protective order court as to whether “an emergency exists” and 
cannot relitigate these factual findings.     

Victims of domestic violence should be warned that if the court from which they seek emergency 
jurisdiction declines jurisdiction and finds that she wrongfully has taken the children (under the unclean 
hands section discussed below), fees and costs could be assessed against her, including travel costs and 
attorney fees.  AS 25.30.370(c).  This unfortunately makes it somewhat risky for a woman to attempt to 
utilize this provision. 

3. Exclusive Continuing Jurisdiction 

Modification jurisdiction represents a significant change from prior law in Alaska, under which 
Alaska courts lost their jurisdiction to modify their own decrees if the child established a new home state.  
Generally, under the UCCJEA, a state that has entered a valid custody decree retains continuing, 
exclusive jurisdiction to modify that decree, with two exceptions: First, if a court of the issuing state 
determines that neither the child, nor the child and one parent, nor the child and a “person acting as a 
parent” have a significant connection with the issuing state and that substantial evidence concerning the 
child is no longer available in the issuing state; or second, if a court of any state finds that neither the 
child, nor a parent, nor a person acting as a parent presently resides in the issuing state.  Note that the first 
finding can only be made by a court in the issuing state; the second can be made by any court.  AS 
25.30.320.  See, Robertson v. Riplett, 194 P.2d 382, 386 (Alaska 2008)(Alaska court could not modify 
Ohio custody order, despite parents agreement to do so, when Ohio had made the initial order and the 
father continued to live in Ohio).   

“Person acting as a parent” is defined in the UCCJEA (more narrowly than the same term was 
defined in the UCCJA) as a person other than a parent who has physical custody of a child, or has had 
physical custody for a period of six consecutive months (including temporary absences) within the year 
immediately before commencement of the proceeding, and who has been awarded legal custody by a 
court or claims a right to legal custody under state law. The Alaska Supreme Court has stated that 
physical custody in this definition means de facto as opposed to de jure custody.  S.B. v. State, Dept. of 
Social Services, 61 P.3d 6 (Alaska 2002). 

Note that if “person acting as a parent” remains in the issuing state, that circumstance can 
maintain the issuing state’s continuing, exclusive custody jurisdiction even though the parents and child 
no longer reside there.  Note also that the PKPA gears its version of exclusive continuing modification 
jurisdiction to the continued residence in the issuing state of a “contestant,” defined more broadly as “a 
person, including a parent, who claims a right to custody or visitation of a child,” 28 USC 1738A(b)(2) 
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(emphasis added).  However, the PKPA allows a state to narrow its own continuing exclusive 
modification jurisdiction, 28 USC 1738A(c)(1), (d), so the narrower UCCJEA scope of continuing 
exclusive modification jurisdiction does not conflict with the PKPA.   

4. Deferring jurisdiction 

a) Inconvenient forum  

A court that has jurisdiction may choose to defer to another court on the basis that the other court 
is a more convenient forum.  AS 25.30.360.  The statute contains a list of factors the court is to consider; 
the commentary specifies that the list is not meant to be exclusive.  The section is similar to a section in 
the old UCCJA, so prior case law under that section is probably still valid.  The inconvenient forum 
decision is discretionary with the trial court. Domestic violence is explicitly listed as a factor which can 
support a finding that a forum is inconvenient, AS 25.30.360(b)(1) (a great improvement over the 
UCCJA).  The financial circumstance of the parties is also a factor which the court can consider.  AS 
25.30.360(b)(4).  This can help victims of domestic violence who often flee with few resources.  See 
Stoneman v. Drollinger, 64 P.3d 997 (Mont. 2003) (“when a court finds that domestic abuse has caused a 
party to flee to another state, a trial court is authorized to consider whether the party and the child might 
be better protected if further custody proceedings were held in another state”); but see McNabb ex.rel. 
Foshee v. McNabb, 65 P.3d 1068 (Kan.Ct.App. 2003) (fact that evidence of domestic violence existed in 
home state underlies court’s reasoning in maintaining jurisdiction, even though victim had moved and 
urged declination).  In Mikesell v. Waterman, 197 P.3d 184, 190-192 (Alaska 2008) the Court held that 
Alaska could decline jurisdiction of a seven year old child who had lived here for one year, when the 
father was in a superior position to retain counsel and mother was represented by legal aid in New 
Mexico, members of both families lived in New Mexico and the child had lived in New Mexico for a 
substantial period of time.  Mikesell involves a good analysis of the eight factors that the court should 
look at in making a decision to decline jurisdiction.  Id. at 190-192. 

Procedurally, in Mikesell, the Court held that an evidentiary did not need to be held on a motion 
to decline jurisdiction unless there were disputed facts.  The Court declined to decide whether a motion to 
decline jurisdiction was a dispositive motion necessitating oral argument, but  rather held that in that 
particular case, the appellant did not show that they were prejudiced by the failure to hold oral argument.  
Id. at 187-188. 

 b)  Unclean hands 

A court with jurisdiction may also defer to another court on the basis that the party invoking the 
court’s jurisdiction has unclean hands, i.e., has engaged in “unjustifiable conduct.”  This should be 
probably be interpreted in light of the predecessor UCCJA section, which used the phrase “has wrongfully 
taken the child from another state or has engaged in similar reprehensible conduct,” UCCJA §8.  The 
Alaska Supreme Court ruled under the old UCCJA that conduct did not have to be in violation of a 
custody decree to be “wrongful,” Stokes v. Stokes, 751 P.2d 1363 (Alaska 1988).  The Commissioners 
Comment notes that this section is somewhat truncated from the old UCCJA because they felt other 
changes in the UCCJEA would lessen the number of situations in which this statute would have 
application.  An “unjustifiable conduct” deferral is mandatory, i.e., if wrongful conduct is found to have 
occurred, the trial court must decline to exercise jurisdiction, subject to three exceptions listed in the 
statute.  

Domestic violence, although not mentioned explicitly in the statute, does enter into the 
commentary, as justifying what would otherwise be unjustifiable conduct: “Domestic violence victims 
should not be charged with unjustifiable conduct for conduct that occurred in the process of fleeing 
domestic violence, even if their conduct is technically illegal.  Thus, if a parent flees with a child to 
escape domestic violence and in the process violates a joint custody decree, the case should not be 
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automatically dismissed under this section.  An inquiry must be made into whether the flight was justified 
under the circumstances of the case.”  Commentary to UCCJEA section 208.  

5. Definitions  

The UCCJEA definitional section specifies that it applies to the following proceedings: “a 
proceeding in which legal custody, physical custody or visitation with respect to a child is at issue, 
including a proceeding for divorce, separation, neglect, abuse, dependency, guardianship, paternity, 
termination of parental rights, and protection from domestic violence.”  Specifically excluded are juvenile 
delinquency proceedings, contractual emancipation cases and enforcement actions under the UCCJEA.  A 
guardianship case where the guardian has died is no longer a “child custody proceeding” under the 
UCCJEA if state law terminates the guardianship upon the death of the guardian.  S.B. v. State of Alaska, 
Dept. of Social Services, 61 P.3d 6, 11 (Alaska 2002). 

6. Tribal Courts 

The model version of the UCCJEA includes a provision whereby states can extend the terms of 
the Act to Indian Tribes, as if they were “a State of the United States.”  Child custody determinations by 
Indian Tribes that met the UCCJEA jurisdictional provisions were subject to enforcement under the Act, 
just as if they were issued by a state.  Section 104, UCCJEA, Model Code.  These provisions were not 
enacted in Alaska.  However, Alaska’s version does include a provision specifying that in cases involving 
ICWA, ICWA’s jurisdictional requirements prevail.  AS 25.30.800(b). 

7.  Enforcement 

The UCCJEA includes new provisions for enforcement of out-of-state custody orders, including a 
means for registering a valid custody order from another state in Alaska.  AS 25.30.430. Notice and an 
opportunity to be heard on the custody order must be given to the parent against whom it is being 
enforced.  Katz v. Murphy, 165 P.3d 649 (Alaska 2007). Another provision allows an enforcing court to 
issue a warrant to take immediate custody of a child if flight or safety of the child is feared.  AS 
25.30.490.  Alaska specifically excluded three sections of the UCCJEA that would have permitted 
prosecutors to become involved in locating children and enforcing orders.  See UCCJEA Model Code 
sections 315, 316, 317.   
 
III.  DIVORCE ITSELF; CHANGE OF NAME 
 

Although several grounds for divorce are listed in the statute, in practice only “incompatibility of 
temperament” is used.24 AS 25.24.050(5)(C).  As a practical matter, there is no defense to 
incompatibility; thus, one party cannot stop the other from obtaining the divorce.  

As part of the decree, the court can restore a prior name of either the husband or the wife.  It need 
not be the name the individual had immediately prior to the marriage.  If a party waits until after the 
decree to change their name, they must follow the procedures for doing so in the change of name rules.  
See AS 25.24.165, AS 09.55.010 et seq., Civil Rule 84.   

Changing the name of a child must generally been done through Civil Rule 84.  In Acevedo v. 
Burley, 994 P.2d 389 (Alaska 1999), the Court held that a parent must utilize the formal process of Civil 
Rule 84 to change a child's name for "official records" including medical and school records.   However, 
the Court did state that if a family wants to change their child's name within the confines of their own 
home or with friends, that an official name change was not necessary. In Acevedo, the Court seemed 

                                                 
24 Alaska has a no fault divorce law.  Velasquez v. Velasquez, 38 P.3d 1143 (Alaska 2002). 
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concerned that both parents (and the child if of sufficient age) have input into the decision to change the 
child's name and that a "best interests" determination be made (as is required under Civil Rule 84).  To the 
author's knowledge, the Court has not ruled on whether a request to change a child's name can be done 
within a divorce decree. 

Occasionally, victims of domestic violence need assistance getting a name change outside of the 
divorce context.  This situation generally arises when severe violence has caused the victim and her 
children to flee to a confidential location.  In order to start a new life, the victim will seek to change her 
identity and the identity of her children.  The publication requirement of Civil Rule 84 could be harmful 
to the victim, as could the notice to non-custodial parent requirements of Civil Rule 84(e).  Some states, 
like Washington and New York, provide by statute that victims of domestic violence can do sealed, non-
published name changes.  While Alaska law doesn't yet provide for this, attorneys in Alaska have been 
successful in getting the court to allow domestic violence victims waiver from the publication 
requirements and sealed files.  The federal government has implemented polices and regulations to allow 
victims of domestic violence to change their social security numbers. There have, however, been 
problems with this process and we recommend that you consult with ANDVSA before you have a client 
undergo this process.  A decision to change one's name and social security number creates many issues 
for individuals that need to be thoroughly discussed with the client before these steps are taken.   

IV. PROPERTY/DEBT DIVISION AND SPOUSAL SUPPORT IN DIVORCES 

A. Introduction 

As a general matter, Alaska law disfavors alimony and prefers to deal with the economic 
consequences of divorce through an “equitable distribution” of the marital property and debts.  However, 
there are exceptions to the presumption against alimony, and reasons grounded in federal law as to why 
alimony may be preferable in a particular instance.  There are also exceptions to the application of 
“equitable distribution” as the vehicle for marital property division.  Case law exceptions are narrow, but 
under a recent legislative enactment, Alaska’s married couples are allowed to designate some or all of 
their property as “community property,” discussed below.  This odd mix makes this topic particularly 
variegated in Alaska.   

B.  “Equitable distribution” principles 

The statute mandates that the property division “fairly allocate the economic effect of divorce,” 
and sets out nine factors which the court is to consider, AS 25.24.160(a)(4).  However, analytically, the 
court is to proceed by following a three-step process, with an optional fourth step: classification, 
valuation, division, and (optionally) invasion.  This is often referred to as the “Wanberg” approach, from 
Wanberg v. Wanberg, 664 P.2d 568 (Alaska 1983).  Different standards on appeal apply to the different 
steps, as noted below. 

1. Classification 

This first step entails classifying any property held by either spouse as either “marital” or 
“separate.”  The Alaska statutes allow the court to divide property among the spouses without regard to 
whether it is titled in the name of one spouse individually, AS 25.24.160(a)(4).  On appeal, classification 
decisions are reviewed under the abuse of discretion standard, although it may involve legal 
determinations to which the appellate court applies its independent judgment, Moffitt v. Moffitt, 749 P.2d 
343, 346 (Alaska 1988).   

a) General rule: acquisition during coverture 

As a general matter, property acquired by either party during a marriage and prior to the final 
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separation is presumed to be marital, without regard to whether title is held jointly or solely, with some 
specific exceptions (noted below). Lewis v. Lewis, 785 P.2d 550 (Alaska 1990); Rodriguez v. Rodriguez, 
908 P.2d 1007 (Alaska 1995).  A few cases explicate the “coverture period” rules: 

The coverture period begins with the actual marriage. However, so long as the parties do 
eventually marry, the court may also consider the parties’ entire relationship, including any period(s) of 
premarital cohabitation, in making its property division in AS 25.24.160(a)(4). McLaren v. McLaren, Slip 
Op. No. 6643 at 13-14 (Alaska January 12, 2012)(J.Christen, dissenting in part)(citing Murray v. Murray, 
788 P.2d 41,42 (Alaska 1990)(Note that McLaren’s liberal view of property acquired prior to marriage 
but while the parties are cohabitating appears to be a departure from prior law that required specific 
findings as to why the trial court was treating the premarital cohabitation property as marital.  Justice 
Christen’s dissent takes issue with this new rule.)  The marital portion of a military pension may include 
premarital cohabitation rather than the duration of the marriage.  Faulkner v. Goldfuss, 46 P.3d 993, 1003 
(Alaska 2002). 

The coverture period ends as a general rule with the final separation: the final separation that is 
intended to and does lead to divorce marks the closure of the marital estate, Ramsey v. Ramsey, 834 P.2d 
807 (Alaska 1992). It has to be the final separation; items acquired during prior separations are generally 
marital, Rodriguez v. Rodriguez, 908 P.2d 1007 (Alaska 1995).  The parties are “separated” where one 
party has done everything possible to physically separate himself from marriage and become an 
independent economic actor, Hanlon v. Hanlon, 871 P.2d 229 (Alaska 1994).  The same general rule 
applies to debts: post-separation debts are not marital, although they can play a role in considering the 
parties’ present financial circumstances, one of the equitable division factors, Nelson v. Jones, 781 P.2d 
964 (Alaska 1989). 

As an exception to the rule favoring use of the date of final separation: if the couple continues to 
operate as an economic unit after the final separation, then it is proper to use a later date as the cut-off 
date for distinguishing marital and separate property, Jones v. Jones, 835 P.2d 1173 (Alaska 1992); Bays 
v. Bays, 807 P.2d 482 (1991), and the court has approved using the date of filing of the divorce complaint 
for this, Burcell v. Burcell, 713 P.2d 802 (Alaska 1986), or even the date of trial, Dixon v. Dixon, 747 
P.2d 1169 (1987) or even a date post-divorce if the parties continued to live together after the divorce, 
Lacher v. Lacher, slip op. 5214 (Alaska Supreme Court, December 10, 1999).  But one spouse's 
continuing contributions to the household of the other spouse do not by themselves negate a finding that 
the marriage has ceased to function as a joint economic enterprise, Hanlon v. Hanlon, 871 P.2d 229 
(Alaska 1994), and a trial court may not permissibly conclude that parties continue to function 
economically as a marital unit after the date of permanent separation just because one of the parties is 
economically dependent upon the other, Dodson v. Dodson, 955 P2d 902 (Alaska 1998).  

b) Exceptions to the general rule 

The most notable exceptions to the acquisition date rules are gifts and inheritances, exchanges, 
and transmutations:  

(i) Gifts and inheritances 

Property inherited by one spouse during marriage is non-marital, Julsen v. Julsen, 741 P.2d 642 
(1987).  This exception also encompasses property given to one spouse as a gift.  It does not apply if the 
inheritance or gift is to both spouses jointly. 

(ii) Exchanges 

Property acquired during the marriage in exchange for pre-marital separate property can be 
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treated by the trial court in its discretion as separate property.  Where a marital asset is purchased or paid 
for with premarital funds, the trial court has discretion to segregate out the value of the property as a 
premarital asset.  Miles v. Miles, 816 P.2d 129 (1991).  Property purchased during the marriage but paid 
for with non-marital assets is non-marital property provided the parties do not demonstrate an intent to 
jointly hold the property.  Lowdermilk v. Lowdermilk, 825 P.2d 874 (Alaska 1992).  See also Brooks v. 
Brooks, 733 P.2d 1044, 1051 (Alaska 1987).  The court has indicated that property acquired during the 
marriage should be treated as marital if the parties intend it to be joint, or if the non-contributing spouse 
has made significant contributions with respect to the property, Lewis v. Lewis, 785 P.2d 550 (Alaska 
1990). 

As an exception to the general rule that post-separation acquisitions are separate property, post-
separation proceeds from the sale or exchange of marital property retain their marital character, Foster v. 
Foster, 883 P.2d 397 (Alaska 1994); Brosnan v. Brosnan, 817 P.2d 478 (Alaska 1991). If marital funds 
are dissipated or converted into non-marital form, the trial court can "recapture" these by giving them 
their pre-dissipation value and crediting this amount to the party that controlled the asset. 

The court has emphasized that applying this “source of funds” approach to the classification of 
property is discretionary for the trial court, not mandated as a matter of law, Cox v. Cox, 882 P.2d 909, 
915 (Alaska 1995). 

(iii) Transmutations 

Separate property can be “transmuted” into marital property, upon a showing that the parties 
intended to treat it as marital (with acts demonstrating this intent): factors to be considered include (1) 
active participation in the ongoing maintenance and management of property by both parties; (2) placing 
title in joint ownership; (3) using credit of non-titled spouse to improve property; (4) as to the home, 
using it as marital residence.  Cox v. Cox, 882 P.2d 909 (Alaska 1994); Edelman v. Edelman, 3 P.3d 348 
(Alaska 2000).  Evidence of an oral or written agreement to convert pre-marital property to, or keep it 
separate from, marital property can be probative as to transmutation, Chotiner v. Chotiner, 829 P.2d 829, 
833 (Alaska 1992).  Commingling of assets does not, by itself, establish intent to hold premarital property 
jointly, Carlson v. Carlson, 722 P.2d 222 (1987); Odom v. Odom, 141 P.3d 324, 332 (Alaska 2006), and 
further, even joint titling of property by itself may be insufficient to establish joint ownership, Matson v. 
Lewis, 755 P.2d 1126 (Alaska 1988) (wife owned lot, transferred to herself and husband jointly, she 
indicated for probate purposes only, and subsequently husband quitclaimed back to her at time of 
separation), but the court has also held that "placing separate property in joint ownership is rebuttable 
evidence that the owner intended the property to be marital." Chotiner v. Chotiner, 829 P.2d 829, 833 
(Alaska 1992); Lewis v. Lewis, 785 P.2d 550, 555 (Alaska 1990).  Assumption of liability for debt on 
premarital property, as well as use of marital funds to satisfy that liability, are sufficient to constitute joint 
management and establish it as marital asset, Rhodes v. Rhodes, 867 P.2d 802 (Alaska 1994); but a 
premarital asset maintained by marital payments may nonetheless retain its non-marital character where it 
is a source of funds to the marital estate more or less equal to the funds expended for it by the marital 
estate.  Money v. Money, 852 P.2d 1158 (Alaska 1993).  Placing one parties’ tort award for non-economic 
injuries (one party’s separate property) into a joint account does not transmute it into marital property if 
that placement was merely for economic convenience and the award is meant to compensate the injured 
party for physical injury and future medical needs.  Abood  v. Abood, 119 P.3d 980 (Alaska 2005).  For 
interspousal gifts, the Court will look to the donative intent of the spouse giving the gift to determine if 
the separate property transmuted.  The formality of the donative intent is important in this assessment.  
Sparks v. Sparks, 233 P.3d 1091, 1096 (Alaska 2010)(holding that wife’s specification of husband as a 
beneficiary in personal injury settlement transmuted those proceeds to marital property.)  The Court has 
rejected the concept of “reverse transmutation” whereby a piece of marital property can revert to separate 
property if a spouse put a large chunk of their assets (such as tort damages) into the marital property.  
Carr v. Carr, 152 P.3d 450, 455 (Alaska 2007).   
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Transmutation is different from “active appreciation” whereby a piece of separate property 
increases in value during the marriage due to marital activities.  In transmutation, the entire value of the 
piece of separate property becomes marital.  Miller v. Miller, 105 P.3d 1136 (Alaska 2005).  With “active 
appreciation,” the marital portion is the difference in value of the asset post-marriage versus pre-marriage.  
Duffus v. Duffus, 71 P.3d 854 (Alaska 2003).  To determine whether something has actively appreciated 
the court should apply a three part test: first, determine that the separate property appreciated during the 
marriage.  Second, determine that the parties made martial contributions to the property.  Third, determine 
if there is a causal connection between the active appreciation and the marital contributions.  Hanson v. 
Hanson, 125 P.3d 299 (Alaska 2005).  The spouse asserting the theory of active appreciation seeks the 
burden of proof on the first two parts of the test, while the spouse opposing this theory bears the burden 
on the last part.  Schmitz v. Schmitz, 88 P.3d 1116, 1125-26 (Alaska 2004).  In order to actively 
appreciate, the asset must increase in value during the marriage, despite fluctuations in inflation.  Odom v. 
Odom, 141 P.3d 324, 335 (Alaska 2006). 

Generally, the Alaska Supreme Court has rejected the concept of “partial transmutation” of 
property, whereby the court allocates portions of it as marital property and portions as separate according 
to a ratio.  Heustess v. Kelly, 158 P.3d 827, 831 (Alaska 2007).  In some cases, the court indicated that 
when a premarital asset has been transmuted into marital property, the trial court should allocate the entire 
equity of the property as marital property.  Compton v. Compton, 902 P.2d 805 (Alaska 1995); Lundquist 
v. Lundquist, 923 P.2d 42 (Alaska 1996).  However, at times the court has divided a single asset into 
marital and non-marital portions, see Lowdermilk v. Lowdermilk, 825 P.2d 874 (Alaska 1992) (increase in 
value of a non-marital business resulting from the owner spouse’s efforts during the marriage should be 
treated as a marital, but otherwise business is separate asset; also holding that a spouse is entitled to 
reimbursement for money and effort expended during the marriage on pre-marital property of the other 
spouse, although not reimbursement for pre-marital expenditures and effort not made in contemplation of 
marriage).  See also Wainwright v. Wainwright, 888 P.2d 762, 763 (Alaska 1995) (finding pension 
partially marital and partially separate); Chotiner v. Chotiner, 829 P.2d 829, 833 (Alaska 1992) (finding 
annuity both marital and separate based on how much earned during marriage); Bandow v. Bandow, 794 
P.2d 1346, 1348-49 (Alaska 1990) (holding annuity given as payment for tort damages could be partially 
marital and partially separate); Lewis v. Lewis, 785 P.2d 550, 556 (Alaska 1990) (finding portion of 
contingent stock interest earned during marriage was marital property); Brooks v. Brooks, 733 P.2d 1044, 
1053-54 (Alaska 1987) (finding active appreciation in separate asset is marital property). 

c) Exceptions for particular items of property 

Tort damage awards: these are separate to the extent that they compensate for post-divorce loss of 
earnings, and for non-economic damages (pain and suffering) either pre- or post-divorce.  They are 
marital to the extent that they compensate for marital losses (e.g., loss of income during the marriage).  If 
the evidence is insufficient to classify the damage award, the presumption is that they should be treated as 
marital.  Bandow v. Bandow, 794 P.2d 1346 (Alaska 1990); Lacher v. Lacher, 993 P.2d 413 (Alaska 
1999).  This includes damages from the Exxon Valdez spill.  Edelman v. Edelman, 3 P.3d 348 (Alaska 
2000). 

Courtship expenses, such as travel and other expenses paid by one spouse to another spouse are 
not marital debt.  Barnett v. Barnett, 238 P.3d 594, 600 (Alaska 2010)(husband’s payment of travel, 
apartment and other expenses to immigrant fiancé should not have been included in the final property 
division).   

Professional degrees are not marital property, Nelson v. Nelson, 736 P.2d 1145 (Alaska 1987), but 
the contribution of the non-degreed spouse to the other’s education, including career sacrifices, can be 
taken into account in fashioning an equitable division of the property, Rhodes v. Rhodes, 754 P.2d 1333 
(Alaska 1988). 
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“Goodwill” of a business should only be considered as marital property if the evidence suggests 
that it has value and is marketable.  Moffitt v. Moffitt, 749 P.2d 343 (Alaska 1988); Manelick v. Manelick, 
59 P.3d 259, 264-65 (Alaska 2002); Walker v. Walker, 151 P.3d 444 (Alaska 2007).   Professional 
“goodwill” of a solo practitioner’s business is not marital property, but the practitioner’s retention of that 
goodwill as part of the business, since it reflects an increased earning capacity, can be taken into account 
in fashioning an equitable division of the property. Richmond v. Richmond, 779 P.2d 1211 (Alaska 1989). 

An employment contract is not marital property, Lewis v. Lewis, 785 P.2d 550 (Alaska 1990), 
although moneys earned under that contract prior to the separation is marital, even if not paid until later, 
id.; also Hartland v. Hartland, 777 P.2d 636 (Alaska 1989).   

A Native allotment is separate property even if acquired during the marriage, Foster v. Foster, 
883 P.2d 997 (Alaska 1994). 

Interim alimony and imputed rental value on the marital home (to the spouse living in it) is not 
marital property unless there are supporting findings by the court.  Korn v. Korn, 46 P.3d 1021, 1023 
(Alaska 2002). 

Workers compensation benefits that the spouse receives post-separation are divisible marital 
property to the extent that they replace retirement benefits but are separate property if they replace 
income.  Conner v. Conner, 68 P.3d 1232, 1235 (Alaska 2003). 

Student loan debt is generally considered marital property and doesn’t automatically go to the 
student spouse.  Tybus v. Notkins, 989 P.2d 1281, 1286 (Alaska 1999) (holding that the superior court 
“committed no error” in allocating wife’s student loan debt to husband with greater earning capacity).  
The Court should look at the parties economic positions in determining who gets the loan.  Notkin v. 
Notkin, 921 P.2d 1109 (Alaska 1996).  The Court should also determine what the loan was used for, 
household expenses or school expenses when deciding who gets the debt.  McDougall v. Lumpkin, 11 
P.3d 990, 994 (Alaska 2000). 

Health insurance benefits earned during the marriage are a marital asset which is divisible.  
Hansen v. Hansen, 119 P.3d 1005, 1015 (Alaska 2005); Kinnard v. Kinnard, 43 P.3d 150, 156 (Alaska 
2002); Sparks v. Sparks, 233 P.3d 1091, 1097 (Alaska 2010).  However, health insurance benefits which 
vested prior to the marriage and which neither spouse contributed to or increased in value during the 
marriage are not divisible; the mere fact of having the spouse on as a beneficiary does not transmute the 
separate property to marital.  Sparks v. Sparks, 233 P. 3d 1091,1097 (Alaska 2010).  Additionally, 
military health benefits are also divisible.  Burts v. Burts,266 P.3d 337, 342(Alaska 2011). 

Pensions and retirement benefits are discussed separately below.  

2. Valuation 

The general rule is that assets should be valued as of the date of trial, at their fair market value, 
taking into account any associated debt.  Note that the preferred valuation date (date of trial) is different 
from the preferred classification date (date of final separation).  When a property value is unknown due to 
future contingencies, the court should retain jurisdiction of the issue and value the property when the 
value is certain.  Edelman v. Edelman, 61P.3d 1, 4 (Alaska 2002).  On appeal, valuation determinations 
are treated as findings of fact, reviewed under the “clearly erroneous” standard, Moffitt v. Moffitt, 749 
P.2d 343, 346 (Alaska 1988). 

“Fair market value” questions have arisen relatively infrequently on appeal. The debt owed on 
any particular item of property will factor into the court’s determination of its value, Mack v. Mack, 816 
P.2d 197 (Alaska 1991), but the “cost of sale” should be taken into account only if a sale of that asset is 
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imminent, McDaniel v. McDaniel,  829  P.2d  303 (Alaska 1992).  Where the court is valuing funds 
withdrawn prior to trial, the court should take into account the tax effects which that withdrawal entailed, 
Gallant v. Gallant, 882 P.2d 1252 (Alaska 1994).  In the instance of a “negative equity” asset, valuing 
that asset at zero is appropriate only if there is no personal liability on the debt that exceeds the value of 
the asset.  McDaniel at 308; Mack v. Mack, 816 P.2d 197 (Alaska 1991).  In valuing a business, a 
company’s “book value” may have little relation to its fair market value, Nelson v. Jones, 781 P.2d 964 
(Alaska 1989).  Where the parties have failed to provide valuations, the most appropriate course is to 
order one or the other to do so, Root v. Root, 851 P.2d 67 (1993).   

Similarly, date of valuation issues has presented questions. The general rule is that the court 
should value as close as practical to the date of trial, choosing the date that will provide the most current 
and accurate information possible and which avoids inequitable results.  Stevens v. Stevens, 265 P.3d 279, 
284 (Alaska 2011)(citing Cox v. Cox 802 P.2d 909, 917 (Alaska 1994); Ogard v. Ogard, 808 P.2d 815, 
820 (Alaska 1991)).  If the trial extends over a series of months or days, the valuation should generally be 
as of the later day of trial.  Stevens v. Stevens, 265 P.3d at 287.  A court assigning values as of the date of 
separation rather than the date of trial must make specific findings as to why this is appropriate, Cox v. 
Cox, 802 P.2d  at 917.  Where, for example, one of the spouses dissipates assets or deliberately allows 
their value to decline following separation, or the value of marital property increases due to the efforts of 
one of the spouses, use of the separation date may be warranted. Ogard v. Ogard, 808 P.2d at 820.  Also, 
it may be appropriate to value the asset at time of separation rather than trial where any subsequent 
changes in the asset’s value are due to one spouse's post-separation contribution of non-marital funds.  
Brown v. Brown, 914 P2d 206 (Alaska 1996).  (This same result could have been reached, however, by 
valuing the asset at the time of trial, but giving credit at the division stage for each spouse’s post-
separation contribution of non-marital funds to the asset.)  The court has also held that it is appropriate to 
deny a spouse credit for post-separation payments toward a marital asset where the contributing spouse 
had the use of that asset during the separation.  A party is entitled to retain the benefit of post-separation 
increases in the value of a marital asset only where increase in value is due entirely to efforts of that 
spouse; merely maintaining property doesn't entitle spouse to increases in property value due to market 
forces.  Rodriguez v. Rodriguez, 908 P.2d 1007 (Alaska 1995). 

When there is no evidence regarding the value of a significant asset, “the best practice is for the 
trial court to direct the parties, or the delinquent party, or the party having the best access to the proof, to 
fill in the evidentiary void.”  Mellard v. Mellard, 168 P.3d 483, 487 (Alaska 2007) (failure of the trial 
court to find valuation of present day value of retirement account required remand).   

3. Division 

Generally, the court starts with a presumption that a 50/50 division of the marital property is 
equitable, and an equal division is presumptively valid.  Lundquist v. Lundquist, 923 P.2d 42 (Alaska 
1996).  However, decreeing an equal division of property does not relieve the court of its responsibility to 
consider the statutory factors listed in AS 25.24.160, Money v. Money, 852 P.2d 1158 (Alaska 1993), and 
those statutory factors may lead to a different proportion.  The Alaska Supreme Court has upheld unequal 
divisions up to 70/30.  On appeal, division questions are reviewed under the “abuse of discretion” 
standard, i.e., the trial court's decision will be overturned only if the Alaska Supreme Court has a definite 
and firm conviction that the judge made a mistake, Moffitt v. Moffitt, 749 P.2d 343, 346 (Alaska 1988).  

a) Statutory factors 

Most of the nine factors listed in AS 25.24.160, sometimes referred to as the “Merrill factors,” 
after Merrill v. Merrill, 368 P.2d 546 (Alaska 1962), come into play at this step.  The eighth factor listed 
in the statute, “the time and manner of acquisition of the property in question,” corresponds loosely to the 
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classification step.25  The ninth factor, “the income-producing capacity of the property and the value of 
the property at the time of division,” corresponds loosely to the valuation step.  Thus, the first seven 
factors correspond to the third step.  They are: (A) the length of the marriage and station in life of the 
parties during the marriage; (B) the age and health of the parties; (C) the earning capacity of the parties, 
including their educational backgrounds, training, employment skills, work experiences, length of 
absence from the job market, and custodial responsibilities for children during the marriage; (D) the 
financial condition of the parties, including the availability and cost of health insurance; (E) the conduct 
of the parties, including whether there has been unreasonable depletion of marital assets; (F) the 
desirability of awarding the family home, or the right to live in it for a reasonable period of time, the party 
who has primary physical custody of children; (G) the circumstances and necessities of each party.   

Factors A, B, C, D, and G invite consideration of whether the property division should be 
weighted in favor of one party to compensate for some imbalance in their current or reasonably 
anticipated future financial situations.  In this regard, the Alaska Supreme Court has specified, as to factor 
(C) that, while a lower earning capacity can justify an unequal property division, it does not mandate one 
as a matter of law.  Carstens v. Carstens, 867 P.2d 805 (Alaska 1994).  Under the financial condition 
consideration in (D), the trial court may look to a parties’ separate property in assessing each side’s 
financial condition.  Cartee v. Cartee,  239 P.3d 707, 715 (Alaska 2010).   The trial court is not supposed 
to consider which spouse consumed more of the marital resources in making its division under the Merrill 
factors.  Id. at 717. 

Although AS 25.24.160(a)(4) states that property is to be divided "without regard to which of the 
parties is in fault,” subpart (E) of the same section mandates consideration of the conduct of the parties, 
including whether there has been unreasonable depletion of marital assets.  The court has reconciled these 
provisions by construing "fault" in AS 25.24.160(a)(4) to refer to moral or legal misconduct that has led 
to the failure of the marriage, but not to economic misconduct which has unreasonably depleted marital 
assets.  See Hartland v. Hartland, 777 P.2d 636, 642 (Alaska 1989) (stating that under AS 25.24.160, a 
"court cannot rely on one party's fault in ending the marriage to justify awarding a greater portion of the 
marital property to the other spouse").  The concept of economic misconduct can include social or moral 
misconduct that leads to an unreasonable depletion of marital assets, such as domestic violence.  Jones v. 
Jones, 942 P.2d 1133, 1139 (Alaska 1997) 26    

“Circumstances and necessities” of each party can include whether one party is set to inherit a 
large amount of money.  Krize v. Krize, 145 P.3d 481 (Alaska 2006).  In Krize, the Court held that being 
named as a beneficiary on a parent’s will could be considered a “circumstance” of a party, and that any 
such consideration should 1) be limited to immediate family members, 2) be limited to inheritances that 
are not just possible but virtually certain, and 3) must treat this prospect as just one factor and not give it 
inordinate weight.  Id. at 488-90. 

b) Separate contributions to marital property 

The trial court has discretion as to whether a spouse who contributes pre-marital funds to a 
marital asset should receive a greater share of the marital estate to account for his contribution.  Chotiner 
v. Chotiner, 829 P.2d 829 (Alaska 1992).  Although the proportion of contributions of premarital property 

                                                 
25 This does not mean, however, that the role of the eighth and ninth factors is limited to the classification and 
valuation steps.  See Bellanich v. Bellanich, 936 P.2d 141 (Alaska 1997). 
26 In other states, severe domestic violence can be used to justify an inequitable distribution of marital assets in favor 
of the victim.  In New York, courts can consider fault in dividing marital assets if it is "so egregious as to shock the 
conscience."  In Havell v. Islam, an appellate court in New York agreed with the trial court that Theresa Havell 
should receive all the marital assets because of the years of physical and mental abuse she endured by Islam.  Havell 
v. Islam, 763 N.Y.S.2d 811 (App.Div. 2003). 
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to the marital estate can be taken into account, it is improper for the court to allow one party to keep all 
the marital property and reimburse the other party dollar-for-dollar for reimbursement.  Bell v. Bell, 794 
P.2d 97 (Alaska 1990). 

c) Marital contributions to separate property 

Where a particular item is classified as separate, the non-owner spouse’s contributions to that 
item may be considered in structuring a division of the marital property.  For example, although property 
acquired by a cohabiting couple prior to their marriage is separate, the court may consider the parties' pre-
marital activities in fashioning the division of marital property, Murray v. Murray, 788 P.2d 41 (Alaska 
1990).  Also, professional degrees are not marital property, Nelson v. Nelson, 736 P.2d 1145 (Alaska 
1987), but contribution by the non-degree spouse to the other's education, including career sacrifices, is a 
factor in fashioning an equitable property division, Rhodes v. Rhodes, 754 P.2d 1333 (Alaska 1988). 

d) Post-separation expenditures of marital property 

Although another provision of the statute precludes consideration of fault as to the breakdown of 
marriage, the trial court may consider the fault of a party in wasting a marital asset after separation.  
Oberhansly v. Oberhansly, 798 P.2d 883 (Alaska 1990).  When marital property is sold following 
separation, the proceeds of the sale retain their marital character.  Marital funds spent post-separation for 
marital purposes (e.g. payment of marital debt) or "necessarily" expended for normal living expenses 
need not be taken into account in property division.  If marital funds are dissipated or converted into non-
marital form, the trial court can "recapture" by giving them their pre-dissipation value and crediting this 
amount to the party that controlled the asset.  Foster v. Foster, 883 P.2d 397 (Alaska 1994).   

e) Post-separation payment of marital debts 

In dividing the marital property equitably, the court should take into account a party's payment of 
marital debts with post-separation (i.e., presumptively separate) assets.  Cox v. Cox, 882 P.2d 909 (Alaska 
1994).  However, the party making the post-separation payments to maintain marital property is not 
necessarily entitled to a credit; rather, the payments should be considered with other circumstances when 
dividing the marital property.  Ramsey v. Ramsey, 834 P.2d 807 (Alaska 1992). If post-separation 
payments are made to preserve marital assets, the court may, but is not required to, give credit for those.  
This should be considered as one of the circumstances to be weighed by the court in dividing the 
property.  Berry v. Berry, 978 P.2d 93 (Alaska 1999). 

f) Tax consequences 

The court is to consider any immediate and specific tax liability occasioned by the property 
distribution, Overhansly v. Overhansly, 798 P.2d 883 (Alaska 1990).  The court has not been consistent 
about non-immediate, non-specific tax consequences.  In one case, the court held that the tax 
consequences of a property division must be considered only where the taxable event is an immediate and 
specific result of the division; tax consequences should be considered speculative where they are not an 
inevitable result of the decree, for example, where one spouse claims she would be forced to sell the 
assets in order to meet her expenses and thereby face the tax consequences.  Money v. Money, 852 P.2d 
1158 (Alaska 1993). In Fortson v. Fortson, 131 P.3d 451462 (Alaska 2006), the Court found that the trial 
court properly did not take account of the tax consequences because they were not immediate and specific 
and the party requesting them had not been ordered to sell the asset.   In another case, the court held that it 
was not an abuse of discretion to consider the tax consequences of assigning one spouse a 401(k) 
retirement account, regardless of whether or not these tax consequences were immediate and specific, 
Dodson v. Dodson, 955 P2d 902 (Alaska 1998).  Taxes already paid can be taken into account; for 
example, the court has held that each spouse should be given a credit for marital taxes paid on other 
spouse's non-marital property, offset by depreciation and other tax benefits derived from that non-marital 
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property.  Miles v. Miles, 816 P.2d 129 (Alaska 1991). 

 g)  Offset 

Child support arrearage can be used to offset marital property.  The Court has held that a trial 
court has discretion to approve an offset against marital property for child support when it is in the child’s 
best interest.  Brandal v. Shangin, 36 P.3d 1188, (Alaska 2001), citing State, Department of Revenue, 
CSED v. Pealatere, 996 P.2d 84, 87 (Alaska 2000). 

 h) Cash payouts 

The Alaska Supreme Court has held that cash awards are a permissible means of dividing illiquid 
marital assets where they would not impose a hardship on the paying party.  Fortson v. Fortson, 131 P.3d 
451 460 (Alaska 2006); Johns v. Johns, 945 P.2d 1222, 1228 (Alaska 1997). 

4. Optional invasion 

The Alaska Supreme Court has noted that the statute gives the trial court the authority to enter 
orders as to the parties’ items of property classified as separate, as well as the marital property.  However, 
such “invasion” of the separate property is only appropriate where it is necessary in order to achieve an 
equitable division of the marital property.  There is a dearth of cases discussing what circumstances might 
make this appropriate. 

Two closely related situations have led to some case law as to “recapture” and fraudulent 
conveyances.  First, the court has held that, if marital funds are dissipated or converted into non-marital 
form, the trial court can “recapture” them by giving them their pre-dissipation value and crediting this 
amount to the party that controlled the asset, Foster v. Foster, 883 P.2d 297 (Alaska 1994).  In making the 
valuation of “recaptured” assets, the court should take into consideration the tax effects of the withdrawal 
of those funds, Gallant v. Gallant, 882 P.2d 1252 (Alaska 1994).  Second, the court has held that the 
determination of whether a transaction was fraudulent should be made by consideration of the eight 
“badges of fraud” given in Gabaig v. Gabaig, 717 P.2d 835 (Alaska 1986), but not all indicia need to be 
present to support a finding of fraud, Pattee v. Pattee, 744 P.2d 658 (Alaska 1987).   

C. Alternative approaches 

The court has laid out two alternative approaches to “equitable division.” both of very limited 
application. 

1. Rose rescission 

For a short-term marriage in which there has been no commingling of the parties’ property, the 
court may bypass the four-step equitable division process and order that each party be essentially restored 
to his/her premarital position. Rose v. Rose, 755 P.2d 1121, 1125 (Alaska 1988).  The Court has indicated 
that such rescissions should not be ordered where there has been a commingling of funds, Cox v. Cox, 882 
P.2d 909 (1994), or where the parties failed to maintain completely separate economic identities, Zimin v. 
Zimin, 837 P.2d 118 (Alaska 1992). 

2. Source of funds 

In one case, the court upheld the trial court’s method of finding that premarital assets were 
marital property to the extent of the marital contributions made to them, and then valuing the marital 
contributions by the amount of payments made on the debts for each item of property.  Zimin v. Zimin, 
837 P.2d 118 (Alaska 1992).  The court later narrowed this approach to situations in which the parties do 
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not provide any valuation of the marital assets, making the regular Wanberg equitable division approach 
impossible.  Cox v. Cox, 882 P.2d 909 (Alaska 1994). 

3. Enforcement of prenuptial/postnuptial agreements 

The Alaska Supreme Court has decided a few cases dealing with prenuptial agreements.  As a 
general matter, they are recognized, but the trial court is allowed more leeway in deciding whether or not 
to enforce them than it would in a standard contract action.  For example, the court has held that the 
validity of a prenuptial contract must be measured as of the time enforcement is sought, rather than 
simply at the time the contract was made; and they will not be enforced where circumstances make 
enforcement unreasonable.  Brooks v. Brooks, 733 P.2d 1044 (Alaska 1987).  The court is not bound by 
the terms of a prenuptial agreement, but may look to the conduct of the parties as well, and prenuptial 
agreements should be construed in accordance with the intent of the parties throughout the marriage, 
Compton v. Compton, 902 P.2d 805 (Alaska 1995).   

Alaska also recognizes “post-nuptial agreements,” i.e., agreements signed by the spouses during 
the marriage dealing with property and inheritance, Lampert v. Estate of Lampert, 896 P.2d 214 (Alaska 
1995).  These tend to be used more for estate planning purposes than for divorce.  The specific ruling in 
Lampert (which involved agreements concerning what each spouse would include in their wills) was that 
breach of the post-nuptial agreement would entitle the other spouse to rescind the agreement only if it was 
a “total breach,” i.e., disturbing the essential fairness of the agreement or changing the bargain to an 
extent that enforcing it would bind the spouse to an agreement to which s/he did not agree. 

D. Modification of Property Decrees 
 

Property decrees can only be modified if they meet the requirements of Alaska Civil Rule 60.  
Modifications which allege mistake or misconduct must be done within one year of the judgment and the 
moving party must prove these facts by clear and convincing evidence.  Powell v. Powell, 194 P.3d 364, 
370 fn. 19 (2008).  The Court has held that the catchall provision of Civil Rule 60(b)(6) may justify 
modifying a property decree if a party can establish “extraordinary circumstances” justifying relief.  
Those four factors are 1) the fundamental, underlying assumption of the dissolution agreement [has] been 
destroyed, 2) the parties’ property division was poorly thought out, 3) the property division was reached 
without the benefit of counsel, and 4) the [asset in controversy] was the parties’ principle asset.  Schofield 
v. Schofield, 777 P.2d 197, 202 (Alaska 1989); Richard v. Boggs, 162 P.3d 629, 634 (Alaska 2007) (fact 
that parties’ expectations underlying inequitable property decision did not come to pass and that parties 
entered into the agreement without the benefit of counsel justified revisiting property division under Civil 
Rule 60(b)(6)); Hopper v. Hopper, 171 P.3d 124 (Alaska 2007) (Rule 60(b)(6) motion appropriately 
granted to reopen divorce where wife was unrepresented, had limited competence and all of the property 
had not been divided in the original decree); Morgan v. Morgan, 143 P.3d 975, 976-977 (Alaska 
2006)(Wife who moved for reopening decree to divide pension which was not vested at time of divorce 
was too late in time.  She moved for 60(b)(6) relief three years after she learned of the pension and 26 
years after the divorce.  Argument that she was fearful of husband leading to this delay was not enough to 
overcome delay); Powell P.3d at 370-71(finding that parties detailed negotiations to obtain agreement and 
assistance of counsel made wife’s request for 60(b)(6) relief  inapplicable).   The Court has held that all 
four factors do not have to be present.    
 

 E. Community Property in Alaska 

In 1998, the Alaska Legislature adopted a Community Property Act, importing some principles 
from the civil law “community property” tradition into Alaska law.  This change was motivated primarily 
by the favorable tax treatment given to community property upon the death of one of the parties.  
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Alaska’s law is unique in that community property principles only attach to property if the married couple 
opts to designate some or all of their property as community property through either a “community 
property agreement” or a “community property trust.”  The legislative intent seems to have been to leave 
Alaska equitable distribution rules intact as to any property not designated as community property by the 
couple; however, some of the statutory language leaves room for arguments that the legislation also 
changed some of the general equitable distribution principles.   

The statute provides that, unless the couple has agreed on some set distribution of community 
property upon divorce, a divorce court can divide community property according to a truncated set of 
“equitable distribution” factors found in AS 25.24.160(d).  This set of factors is somewhat truncated from 
the Merrill factors listed in AS 25.24.160(a)(2).  It is not clear whether the legislature thought that it was 
recapitulating or changing the standard Alaska equitable distribution analysis.   

The court’s authority to override a community property agreement may be narrower than its 
authority to override a prenuptial agreement or post-nuptial agreement under Alaska case law.   

F. Pensions 

Generally, most private pensions are governed by the Employee Retirement Income Security Act 
(ERISA), which makes most pension interests inalienable, but does provide for recognition of divorce 
decrees which award an interest in the pension to an ex-spouse.  The plan administrator is required to 
honor such decrees if the decrees meet the requirements of a “Qualified Domestic Relations Order” 
(QDRO).  Military pensions are governed by separate rules. 

The distinction between “vested” and “non-vested” pensions is an important one.  Generally, a 
pension is “vested” when employee, even though s/he does not work any longer for that employer or does 
not pay any additional money into the pension, will nevertheless be entitled to draw that pension upon 
retirement.  A pension is “non-vested” if the employee will get nothing from the pension without working 
more for that employer or paying more into that pension. 

The distinction between “defined-benefit” and “defined-contribution” plans is also one with 
which advocates should be familiar.  Essentially, a defined-benefit plan works more like an annuity, with 
the plan paying the individual a certain amount during the individual’s lifetime, and no further payments 
after the individual’s death (unless the individual has selected a joint and survivor annuity, in which case 
payments may keep flowing until the death of the individual or his/her spouse, whichever occurs later; see 
below).  The amount of the benefit will depend on the extent of the contributions made to the plan on the 
individual’s behalf, but essentially the plan is defined by the benefits it provides, i.e., the monthly 
payments until death.  A defined-contribution plan works more like a bank account, with a balance 
against which the individual may draw.  When it’s gone, it’s gone, but any balance left as of the 
individual’s death is treated as an asset.  The individual may have selected a survivor beneficiary in the 
pension plan itself, in which case that person inherits the balance left in the account; otherwise, the 
account generally becomes part of the individual’s estate.  Essentially, the plan is defined in terms of the 
contributions made into it on the employee’s behalf.  (Some “defined-benefit” plans have a provision 
guaranteeing the first five years worth of benefits under which, if the individual dies within five years of 
starting to draw benefits, the remainder of that five years’ worth of payments will be paid by the plan to 
the designated successor or to the individual’s estate.) 

The seminal Alaska Supreme Court pension case has been Laing v. Laing, 741 P.2d 649 (Alaska 
1987).  In that case, the court held that a nonvested pension accrued during the marriage constitutes 
marital property, even though it might never vest and become payable.  The opinion has to be read 
carefully.  It first indicates that, as a general rule, the trial courts should not divide nonvested pensions, 
and should instead reserve jurisdiction to divide such pensions if and when they do vest.  As to vested 
pensions, the trial court may either reduce it to present day value, or retain jurisdiction until the payments 
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actually start.  However, the court went on to say that, for pensions governed by ERISA, the trial court 
should also consider the possibility of dividing the unvested pension under an approach that has come to 
be called the “coverture fraction.”  

The “coverture fraction” essentially amounts to (1) determining the portion of the pension that 
should be treated as marital and (2) dividing that portion equitably.  The first step is usually performed by 
setting up a fraction with the denominator consisting of the total number of years of work with which the 
pensioner will have been credited under the pension plan, and the numerator consisting of the number of 
years during the marriage with which the pensioner has been credited under the pension plan.  Thus, any 
years of service credited to the pension prior to the marriage are included in the numerator, but not in the 
denominator.  The same goes for years of service credited to the pension following the divorce.  Years not 
credited towards the pension are not included in either the numerator or the denominator.  The idea is to 
arrive at a fraction which will represent the portion of the pension which accrued during the marriage.  
Since it may not be known as of the time of the divorce decree how many more years the pensioner will 
pay into the pension, it is possible under most QDROs to leave the denominator unspecified, as long as 
the QDRO defines with reasonable specificity how the pension plan administrator is to determine that 
number.  

Once the “coverture fraction” has been determined, then the court decides what portion of the 
marital share should be awarded to the husband and the wife.  Again, this starts with a presumption that 
the most equitable division is half-and-half, but the court may vary that based on the individual 
circumstances of the case.   

The Court has stated that the “coverture fraction” should not be used when dividing a defined 
contribution plan, since equal contributions are generally not made over equal periods of time.  Instead, 
the trial court should use a proration of funds method.  Tanghe v. Tanghe, 115 P.3d 567 (Alaska 2005).  
One advantage of this “coverture fraction” approach is that, since it divides the pension separately from 
dividing the other marital property, it avoids the necessity of reducing the pension to present day value to 
add it in with the other marital assets.  Reduction to present day value involves a complex discounting 
mathematical operation, which can vary widely depending on what assumptions are used concerning what 
the appropriate discount rate should be, how long the parties are apt to live, etc.  Use of a present-day 
discounted value generally requires expert testimony from an accountant or pension evaluator.   

An important related issue which needs to be addressed is whether the court decree should require 
the pensioner to select or maintain a “joint and survivor annuity.”  Most pension plans offer an option 
(and most are required to by federal law) under which a married pensioner can request that the pension or 
some portion of it keep being paid until the death of the pensioner or his/her spouse, whichever lives 
longer.  The monthly pension amount is somewhat reduced.  In a QDRO, the court is allowed to require 
that the pensioner choose this option as to an ex-spouse as well.  Some plans allow this only as to one 
surviving spouse or ex-spouse.  

Military pensions are divisible in a divorce, but with some important variations from the ERISA 
rules.  Military pensions only vest upon completion of twenty years worth of military service.  A divorce 
decree awarding an ex-spouse a share of the pension as part of a property division will be enforced by the 
Defense Financial Accounting Services (DFAS) only if there were at least ten “overlap” years during the 
marriage, i.e., ten years during which the member was in the military and the spouses were married.  (The 
fact that the military service lasted ten years of service and the marriage lasted ten years is not enough; 
there must have been ten years during which both circumstances were present, i.e., ten “overlap” years.)  
Furthermore, under the Uniformed Services Former Spouses' Protection Act (USFSPA), state court may 
award no more than 50% of a recipient's military retirement in a property division.  10 U.S.C.A. § 1408(c, 

http://web2.westlaw.com/find/default.wl?DB=1000546&DocName=10USCAS1408&FindType=L&AP=&mt=StateLitigation&fn=_top&sv=Split&vr=2.0&rs=WLW6.02
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e).27 There are somewhat different rules for survivors’ benefits as well; a military pension can only have 
one survivor entitled to benefits, regardless of the number of ex-spouses the military member may have.   

Note that, if ten overlap years are not present, this does not preclude the divorce court from 
treating the pension as a marital asset; it just means that one cannot count on the DFAS directly enforcing 
the court’s decree by sending pension payments to the ex-spouse.  Lacking ten overlap years, the court 
can still order that a share of the pension be paid to the ex-spouse, relying on voluntary compliance and/or 
attachment of other assets for enforcement.  The court can treat the pension as a marital asset; award it 
entirely to the military member to avoid any future enforcement problems, and counterbalance that by 
awarding the ex-spouse a larger share of the other marital assets.  (This generally requires some estimate 
of the current fair-market value of the pension.)   

State courts have limited authority to equitably divide a military pension upon divorce. The 
United States Supreme Court held McCarty v. McCarty 453 U.S. 210 (1981), that federal law on military 
pensions preempted state domestic relations law and barred state courts from treating military retired pay 
as marital property divisible upon divorce. The following year Congress overruled McCarty by passing 
the Uniformed Services Former Spouses' Protection Act (USFSPA), 10 USC s. 1408 (2006), allowing 
state courts to treat a portion of a service member's military retired pay-termed “disposable retired pay” as 
marital property divisible upon divorce according to state domestic relations law. Disposable retired pay 
is defined in the USFSPA as total (gross) monthly retired pay less: (1) amounts waived in order to receive 
military disability pay; (2) deductions for the cost of survivor benefits; and (3) other deductions not 
pertinent here.  After Congress passed the USFSPA the Supreme Court ruled in Mansell v. Mansell that a 
state court may consider only USFSPA-defined disposable retired pay as marital property divisible upon 
divorce. Accordingly, a court may not equitably divide total retired pay; it may equitably divide only the 
amount of retired pay remaining after the court deducts waived retired pay and the cost of purchasing 
survivor benefits.  Ordering a property division that does not deduct survivor benefits and amounts 
waived to receive military disability pay is reversible error.  Young v. Lowery, 221 P.3d 1001, 1011 
(Alaska 2009). 

National Guard members also can get military pension benefits.  To count as a year towards the 
20-year vesting requirement, a National Guard member has to put in the required weekend-per-month and 
two-weeks-during-the-year.  The member gets one point per day of National Guard work, and has to 
accumulate fifty points per year in order for the year to count.  The member’s total number of points is 
used in calculating the pension amount.  Individuals who enter the National Guard after leaving active-
duty military service have their pensions calculated under the same point system.  Each day of active 
service counts as a point, so a full year of active service counts as 365 (or 366) points.  In such a case, it 
becomes a significant matter whether the “coverture fraction” should be based on time periods or points 
accumulated.  If (as is often the case) the marriage was in place while the member was in active service, 
and the National Guard work is likely to fall primarily after the divorce, then the military member will 
want to use years in the coverture fraction (which will weigh the post-divorce years equally with the 
marital years, resulting in a smaller coverture fraction) and the spouse will want to use points (which will 
weigh the active service years more heavily, resulting in a larger coverture fraction).   

For any agreements or decree language involving military pensions, it is a good idea to run the 

                                                 
27 See also Cline v. Cline, 90 P.3d 147 (Alaska 2004), if court awards non-military spouse more than 50% of the 
military retirement, the judgment is void under ARCP 60(b)(4) pursuant to USFSPA.  This case also involves a 
discussion of disability benefits for pensions.  One means of reducing the overall retirement amount, and thus the 
non-military spouses 50% portion, is for the military member to start receiving disability.  The military then reduces 
the retirement by the amount of the disability payments, which the non-military spouse cannot access.  See Clauson 
v. Clauson, 831 P.2d 1257, 1262 (Alaska 1992) (federal law preempts state courts from dividing disability 
payments). 

http://web2.westlaw.com/find/default.wl?DB=1000546&DocName=10USCAS1408&FindType=L&AP=&mt=StateLitigation&fn=_top&sv=Split&vr=2.0&rs=WLW6.02
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language by the JAG office to get some informed advice on recommended changes.  There are several 
good CLEs at the Bar Association on military pensions and advocates are strongly urged to request these 
from the Bar Association when working on a military pension issue.   

G. Alimony 

Alaska law has recognized four types of alimony: permanent, interim, rehabilitative, and 
reorientation. 

Permanent alimony is disfavored in Alaska.  Trial courts are encouraged to provide for the 
spouses’ financial needs by a property distribution, rather than by alimony, Malone v. Malone, 587 P.2d 
1167 (Alaska 1978).  An alimony award must be supported by specific findings justifying why it is just 
and necessary, including findings identifying the earning power and financial needs of the parties, and 
why the spouse’s needs should be met through support rather than an unequal division of the marital 
estate, Hanlon v. Hanlon, 871 P.2d 229 (Alaska 1994).  Permanent alimony is appropriate where the 
recipient spouse has no realistic prospects of self-support through future employment, Jones v. Jones, 835 
P.2d 1173 (Alaska 1992).   

As a general matter, alimony is subject to modification by the court; but it will not be subject to 
modification where it is an integral part of the property division, Skvarch v. Skvarch, 876 P.2d 1110 
(Alaska 1994); Keffer v. Keffer, 852 P.2d 394 (Alaska 1993).  The remarriage of the recipient spouse is a 
change in circumstances requiring termination of permanent alimony as a matter of law, Voyles v. Voyles, 
644 P.2d 847 (Alaska 1982).   

Interim (pendente lite) alimony is to provide for the reasonable and necessary living expenses of 
the spouse during the pendency of the litigation, so that neither party is disadvantaged in presenting 
his/her claims at trial.  Primary considerations in awarding it are the relative economic circumstances of 
the parties and the ability to pay maintenance.  Johnson v. Johnson, 836 P.2d 930 (Alaska 1992).  Since it 
has a different purpose from a marital property distribution, the payer is not entitled to credit in the final 
property distribution for interim spousal support paid.  Jones v. Jones, 835 P.2d 1173 (Alaska 1992). The 
exception to this is if the interim alimony is ordered by a lower court in a proceeding such as a protection 
order, the superior court then has the discretion to re-characterize the interim money awarded “once it has 
all the information on the parties’ financial circumstances and needs.”  Stevens v. Stevens, 265 P.3d 279, 
288 (Alaska 2011). 

Rehabilitative alimony is alimony for a limited period to enable the recipient spouse to complete 
some job training or similar program related to developing a source of earned income.  The general 
preference for meeting the parties’ needs through an unequal property division rather than alimony does 
not apply to rehabilitative alimony, Bays v. Bays, 807 P.2d 482 (Alaska 1991).  Rehabilitative alimony 
apparently had its genesis in Bussell v. Bussell, 623 P.2d 1221 (Alaska 1981).  Rehabilitative alimony is 
only appropriate when it is directly related to developing a source of income, and should not be awarded 
to a spouse who does not use it for its intended purpose, Miller v. Miller, 739 P.2d 163 (Alaska 1987).   It 
is inappropriate where the recipient has already had the opportunity to develop income-producing skills, 
Ramsey v. Ramsey, 834 P.2d 807 (Alaska 1992).  It is recommended (although not an absolute 
requirement) that the party seeking rehabilitative alimony submit a detailed cost estimate of the plan and 
of its economic benefits, Ulsher v. Ulsher, 867 P.2d 819 (Alaska 1994).  Rehabilitative alimony entails 
consideration of both the recipient’s needs and the obligor’s needs and financial status, Renfro v. Renfro, 
848 P.2d 830 (Alaska 1993), and the trial court can consider the amount of non-marital property in 
deciding whether to award it, Davila v. Davila, 908 P.2d 1027 (Alaska 1995).  It is modifiable based upon 
a showing of a change of circumstances, but that change must relate to the reasons underlying the 
rehabilitative alimony to begin with, i.e., there must generally be a showing of completion or cessation of 
the rehabilitation efforts, as distinguished from the recipient’s involvement in a new intimate relationship 
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or her efforts to reduce her expenses, Musgrove v. Musgrove, 821 P.2d 1366 (Alaska 1992).  
Rehabilitative alimony does not necessarily end upon the remarriage of a beneficiary, but only if there is a 
change of circumstance.  Hixson v. Sarkesian, 66 P.3d 753, 768 (Alaska 2003). 

Reorientation alimony is alimony awarded for a limited period to aid the recipient in adjusting to 
a significantly lower post-divorce income.  It had its genesis in Dixon v. Dixon, 747 P.2d 1169 (Alaska 
1987).  Although the court regards reorientation alimony as preferable to permanent alimony, Jones v. 
Jones, 835 P.2d 1173 (Alaska 1992), it is subject to the same disfavor as permanent alimony, i.e., it 
should not be awarded when the property division will not meet the parties’ needs, Davila v. Davila, 908 
P.2d 1025 (Alaska 1995).  It should generally be limited to one year; periods in excess of one year must 
be supported by findings identifying exceptional circumstances.  Id.  Reorientation alimony is not 
necessarily mutually exclusive with rehabilitative alimony, Davila v. Davila, 876 P.2d 1089 (Alaska 
1994). Reorientation alimony can be tied to the occurrence of future events (e.g., until the earlier of the 
sale of the marital home or the payee obtaining full-time employment), Dodson v. Dodson, 955 P.2d 902 
(Alaska 1998).   

There are federal law dimensions to alimony of which advocates should be aware.  Two in particular may 
make it preferable to request alimony rather than an unequal property division, despite Alaska’s policy to 
the contrary: first, alimony is not dischargeable in bankruptcy, whereas property division obligations may 
be dischargeable under certain circumstances; second, where a military couple has been married for less 
than ten years, the Defense Finance and Accounting Services (DFAS) will not directly enforce an order 
dividing the military pension as part of a property division, but it will directly enforce an order for 
alimony.  There is a third federal-law dimension to alimony which may or may not bear on the 
desirability of seeking it in a particular case: if it meets the seven requirements of the Internal Revenue 
Code, court-ordered alimony is deductible from the income of the payor and taxable to the payee.   

 Alimony under Federal Law – US citizens who apply for lawful permanent residency for their 
non-citizen spouses are required to execute a financial sponsorship affidavit.  Under this affidavit, (INS 
Form I-864) and 8 USC 1183, the spouse is required to support the non-citizen spouse at 125% of the 
federal poverty guidelines, until the spouse works 40 quarters under the Social Security Act, departs from 
the US, or the spouse or non-citizen dies.  This contract is enforceable in state and federal court.  In 
Barnett v. Barnett, 238 P.3d 594 the non-citizen spouse sought to enforce this contract against her 
divorcing husband.  The Court found the law applicable, but found that since the non-citizen was working 
and earning at a rate above the federal poverty guidelines, the husband wasn’t obligated to pay.  The trial 
court had awarded the non citizen spouse alimony under state law.  The case was remanded to findings 
supporting that award.   

V. CHILD CUSTODY 

A. General concepts 

1. Domestic Violence and Custody Litigation 
 
Once a victim of domestic violence has made the decision to leave her batterer, custody litigation 

often becomes the new front for the batterer to exercise power and control over the victim.  Batterers will 
threaten victims that they will lose custody if they leave the relationship or that they will be killed.  And 
this threat is not empty.  Separation is the highest time of lethality and some studies have shown that 
abusive fathers who contest custody win up to 70% of the time.28  While the battered women's movement 
over the last twenty years has greatly increased society's awareness of domestic violence, the evolution of 

                                                 
28 Peter G. Jaffe, Nancy K. Lemon, and Samantha E. Poisson, Child Custody and Domestic Violence: A Call for 
Safety and Accountability at 20, Sage Publications (2003).  This book is an excellent overview of this topic and a 
must read for attorneys who work in the field of family law. 
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state custody law has strangely moved against holding batterer's accountable in this context.  Concepts of 
fault and primary caretaker preferences that historically governed custody disputes have given way to an 
era of father's rights and friendly parent provisions.  Battered women seeking to protect themselves and 
their children are viewed as manipulative and spiteful.29  Richard Ducote, a nationally known family law 
attorney has summarized succinctly: "[a]fter 20 years in the family law courtrooms throughout the 
country, he says, I can confidently say that no woman, despite very abundant evidence that her child has 
been molested by her ex-husband or that she has been repeatedly pummeled by the violent father of her 
child, can safely walk into any family court in the country and not face a grave risk of losing custody to 
the abuser for the sole reason that she dared to present the evidence to the judge and ask that the child be 
protected."30  Attorneys should understand that limiting a batterer’s access to his children will be difficult 
and strategize accordingly.   
 
 “Abused women face a number of safety and economic obstacles when leaving a violent spouse.  
Furthermore, [t]hey also may fear losing children, as many batterers threaten their partners with taking the 
children away and with proving them to be ‘unfit mothers.’  These fears are well-founded, since some 
research suggests that perpetrators of domestic violence actually have a good chance of convincing judges 
that they should have custody.”  Stephen Doyle, Ph.D. et al., Custody Disputes Involving Domestic 
Violence: Making Children’s Needs a Priority, Juvenile and Family Court Journal (Spring 1999)1, 5.  In 
Fairness and Accuracy in Evaluations of Domestic Violence and Child Abuse in Custody Determinations, 
The Judge’s Journal (Fall 1997) at 38-39, Rita Smith and Pamela Coukos write: 
 

[Another] way family violence often interacts with the legal system is – through divorce, 
custody, child support, and visitation proceedings.  Unfortunately, justice for battered 
women in family court remains elusive…To protect herself and her children, she files for 
divorce if the abuser is her husband, and initiates custody proceedings if the have 
children in common.  If they have preexisting legal determinations respecting custody or 
visitation, she seeks to modify these arrangements.  Shockingly, these common sense 
protective actions too often lead to the non-abusive, “protective” parent being placed on 
trial.  She then faces a loss of custody to the abusive parent, a loss of visitation, or in the 
extreme cases, the termination of parental rights.  
 

In a special issue dedicated to family violence issues, the Family Violence Project of the National Council 

                                                 
29 A note about “Parent Alienation Syndrome” (PAS).  PAS is a theory propounded in 1985 by child psychiatrist 
Richard Gardner, despite its lack of any scientific foundation.  The theory originally described his clinical 
impressions of cases he believed involved false allegations of child sexual abuse.  Dr. Gardner formulated a “sexual 
abuse legitimacy” scale.  The SAL scale was greatly lacking in empirical basis and was eventually disavowed by Dr. 
Gardner himself.   

In recent years, use of the term PAS has been extended dramatically to include cases of all kinds in which a 
child refuses to visit with a non-custodial parent.  Dr. Gardner’s recommended treatment for serious cases is to 
transfer custody of the child from the beloved custodial parent to the rejected parent for deprogramming.  The 
American Psychological Association has stated that there is “no data to support the phenomenon called parent 
alienation syndrome.”  Violence and the Family: A Report of the American Psychological Association Presidential 
Task Force on Violence and the Family, at 40 (1996).  Scholarly criticism of Gardner’s theories and the SAL scale 
shows the lack of empirical support for his conclusions and his underlying assumptions.  Haralambie, Ann M., Child 
Sexual Abuse in Civil Cases: A Guide to Custody and Tort Actions, (1999 1st ed.), citing Kathleen Coulborn Faller, 
The Parent Alienation Syndrome: What Is It and What Data Supports It? 3/2 Child Maltreatment 100 (1998).  For 
an excellent article criticizing this theory and Dr. Gardner, see Carol Bruch, Parent Alienation Syndrome and 
Parental Alienation: Getting It Wrong in Child Custody Cases, Family Law Quarterly, Vol.35, No.3 (Fall 2001) 
(See Chapter 6 in this Manual). 
30 Richard DuCote, "What I Have Learned at the Courthouse," from Expose: The Failure of Family Law Courts To 
Protect Children from Abusers (Elize T. St. Charles and Lynn Crook Eds.). 
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of Juvenile and Family Court Judges observed in Family Violence in Child Custody Statutes: An Analysis 
of State Codes and Legal Practice, 29 (2) Family Law Quarterly, 197, 217 (Summer 1995): 
 

Judges are no less captive of the dominant discourse on appropriate custody arrangements 
than are attorneys.  The “friendly parent,” “frequent and continuing contact,” and “joint 
custody preference” provisions in custody law and the social science literature about the 
post-separation needs of children have shaped judicial beliefs, as well as practice, for the 
past two decades.  These stand in sharp contrast to the statutes and social science 
literature on domestic violence and post-separation well-being of children and abused 
parents.   
 
In stark contrast to this trend in the family courts, the consensus view of the American Bar 

Association, the National Council of Juvenile and Family Court Judges, and the American Psychological 
Association is that no domestic violence perpetrator should be granted sole or joint custody of any child.  
Custody Disputes Involving Domestic Violence: Making Children’s Needs a Priority, supra, at p.6; 
Violence and the Family: Report of the American Psychological Association Presidential Task Force on 
Violence and the Family (1996).  

2. Legal and Physical Custody 

Alaska law approaches custody questions in terms of legal custody and physical custody.  The 
Alaska statutes do not define these terms, but “legal custody” generally refers to decision-making 
authority, whereas “physical custody” refers to the child’s actual residence.  Legal custody may be “sole” 
(decision-making authority in one parent) or “shared” (the parents agree to consult with each other on 
significant decisions regarding the child).   Examples of decisions which may be made by a legal 
custodian include where to send a child to school, whether they can receive medical treatment and how 
they will be raised spiritually.  Physical custody may be “primary physical custody with visitation rights” 
(child spends more than 70% of the time with one parent and less than 30% of the time, with the other 
parent) or “shared physical custody” (time proportion between 70/30 and 30/70).   

3. Temporary and Permanent Custody 

A custody decree may be temporary or permanent.  Temporary custody awards fall into one of 
two categories: a pendente lite custody award pending final trial in a custody action; and a six-month (or 
shorter) custody award as part of a protective order in a domestic violence proceeding.  “Permanent 
custody” is embodied in a final superior court custody decree, but “permanent” is somewhat misleading 
as the court has the authority to modify a custody decree based on a showing of a change of 
circumstances at any point during the child’s minority.   

B. Parent vs. parent custody disputes 

1. Presumptions under Alaska law 

There are three presumptions in Alaska law significant to any custody litigant: first, there is a 
presumption in favor of shared legal custody in a final custody decree, AS 25.20.100; SLA 1982, ch. 88, 
sec. 1, quoted in editor’s note following AS 25.20.060.   This presumption can be overcome if there is a 
history of poor communication that makes shared custody impossible or domestic violence. 31    However, 

                                                 
31 Farrell v. Farrell, 819 P.2d 896 (1991) (holding that a history of abuse made communication between the parties 
difficult and joint custody inappropriate); Domestic Violence and Shared Parental Responsibility: Dangerous 
Bedfellows, 44 Wayne Law Review 1745 (1999); Cusack v. Cusack, 202 P.3d 1156 (Alaska 2009) (history of poor 
communication between parents made shared legal custody impossible); William P. v. Tauna P., 258 P.3d 812, 815 
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in practice, many judges try to force shared custody on parties that really can’t communicate effectively 
in an effort to “split the baby.”  (See, e.g., Parks v. Parks, 214 P.3d 295, 303, 304(Alaska 2009)( shared 
legal custody means that the parents should  work together in making major life decisions and not 
necessarily day to day decisions therefore a court could order shared legal custody even when there was a 
protection order in effect between them.)   Research shows that this may not be in children’s best interests 
and attorneys need to present this research to the court if it will be harmful to children. 

Second, during the interim period pending final trial, there is a presumption in favor of the child 
spending equal time with both parents, under AS 25.20.070.  This is only triggered if one of the parties 
files a motion for temporary custody.  The Supreme Court has held that a trial court cannot make an order 
of permanent custody to a parent who had interim custody solely for the reason of maintaining the 
stability of that interim order.  Smith v. Weekly, 73 P.3d 1219, 1224 (Alaska 2003).  In Smith, the trial 
court granted interim custody to the father.  The court entered its order before the mother had an adequate 
time to reply to that motion.  The court then entered a permanent order in favor of the father based on the 
“stability” that had been afforded to the child since the interim order.  The Court reversed this decision 
finding that to give the interim custodial parent a presumptive preference would encourage pretrial 
maneuvering.  Id. at 1224, fn.10. 
 

The third presumption applies only in certain cases involving domestic violence.  A custody law 
passed in the 2004 creates a rebuttable "presumption" that a parent who has a "history of perpetrating 
domestic violence" may not be awarded sole legal or joint legal custody of a child and primary physical 
or shared physical custody of a child.  AS 25.24.150(g)-(k) . "History of perpetrating domestic violence" 
is defined under the statute to include one incident of violence that caused serious physical injury to the 
other parent OR more than one incident of domestic violence.  AS 25.24.150(h).32  The definition of 
serious physical injury is the one found in Title 11, creating a fairly high showing of injury.33  Parks v. 
Parks, 214 P.3d 295, 301 (Alaska 2009).  To overcome the presumption, the abusive parent must show by 
a preponderance of the evidence that they have successfully completed a batterer's program (where 
reasonably available), that they do not engage in substance abuse, AND that the bests interests of the 

                                                                                                                                                             
(Alaska 2011) (father’s bad mouthing of mother made shared legal custody impossible).   
32 The history of domestic violence does not have to include a criminal conviction or prior judicial finding.  The 
court in the custody case only need to find proof  by whatever evidence the victim provides by a preponderance of 
the evidence.  See, Misyura v. Miyasura, 242 P.3d 1037,1041(victim’s testimony alone was enough to find history 
when trial court found she was a credible witness and the alleged abuser was not).  Prior convictions, including both 
guilty pleas and no contest pleas in criminal cases, may form the basis for a history of domestic violence through the 
collateral estoppel doctrine.  See, Scott v. Robertson, 583 P.2d 188 (1978); Lashbrook v. Lashbrook, 957 P.2d 326 
(Alaska 1998); Lamb v. Anderson, 147 P.3d 736 (Alaska 2006); Moore v. Peak Oilfield Services, 2008 WL 399174 
(Alaska 2008) Lashbrook and F.T. v. State, 862 P.2d 857 (Alaska 1993) suggest that it is possible to give collateral 
estoppel effect to findings made in a protection order case, but neither case actually does this.  However, other 
jurisdictions have found that domestic violence protection order findings may collaterally estop a party in a custody 
proceeding from arguing that the domestic violence did not occur.  See Riemers v. Peters-Riemers, 684 N.W. 2d 
619625-628 (N.D. 2004); Doyle v. Doyle 626 S.E.2d 845 (N.C. Appl. 2006).   The Alaska Supreme Court has held 
that a stipulation to enter a protection order cannot collaterally estopp a defendant from relitigating this issue in a 
custody case for purposes of meeting the “history of domestic violence” unless the parties have agreed it will have 
such effect.  Morris v. Horn, 219 P.3d 198, 209.  See, supra, section (II)(C) for more on the collateral estoppel effect 
of prior findings of domestic violence.  The Court more recently declined to address the issue of whether a contested 
protection order hearing –where both parties were represented – had collateral estoppel effect in a later custody 
action since the issue was not necessary to the appeal.  See, Misyura, 242 P.3d at 1040.   
33 AS 11.81.900(56) defines serious physical injury as (A)   physical injury caused by  an  act performed under 
circumstances that  create  a substantial risk of death; or  (B)  physical injury that causes serious and   protracted  
disfigurement,   protracted impairment  of  health,  protracted  loss  or impairment  of the function of a body  
member or  organ,  or  that unlawfully terminates  a pregnancy. 
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child require their participation as a custodial parent because of some deficiency in the non-abusive parent 
or "other circumstances."  AS 25.24.150(g).  The law clarifies that a parent who suffers from the effects 
of abuse, such as post traumatic stress disorder or other illnesses, should not have that held against them 
in the custody determination unless "the effects of the domestic violence are so severe that they render the 
parent unable to safely parent the child."  AS 25.24.150(k).  The Alaska Supreme Court has clarified that 
if a trial court orders a parent to take actions to rebut the presumption (a batterer’s program etc.), then the 
burden is on the parent with a history of domestic violence to prove successful compliance, not on the 
victim.  Parks, 214 P.3d at 303.  Additionally, the Court cannot delegate to the victim the discretion to 
impose a batterer’s program on the abuser.  Misyura v. Misyura, 242 P.3d 1037, 1041-42 (Alaska 2010). 
 

Two recent opinions appear to significantly add discretion to trial courts when deciding what type 
of program is needed to rebut the presumption in AS 25.24.150(g).  In Stephanie F. v. George C., Slip 
Op. No.6440,  at 32-33 (Alaska January 20, 2012), the Supreme Court found that the “path charted” for 
rebutting the presumption in AS 25.24.150(g) “only means that the rebuttable presumption cannot be 
ignored by the superior court, [but] it does not speak to the proof that is needed to rebut the statutory 
presumption,” and held that completion of a batterers’ intervention program is not the only way to rebut 
the presumption.    The trial court had found that the father had a history of domestic violence, but, after 
several hearings, awarded him custody finding that the father’s violence was “situational” rather than a 
pattern of behavior and that the mother was not adequately meeting the child’s education and emotional 
needs.  Id. at 14-15.  However, the trial court found that the father’s history of 12 counseling sessions was 
not enough to be “successful completion of a batterers program” under the statute.  Id. The trial court was 
forced to use contorted reasoning to get around the statute – finding that it could order that by clear and 
convincing evidence it was not in the best interests for the child to be with the mother.  Id. Sympathetic to 
the trial court’s ultimate decision, the Supreme Court found that the trial court had misconstrued its prior 
holdings to state that the only way to overcome the rebuttable presumption was to complete a batterer’s 
program.  Id. at 33-34.  The court stated that this was not its prior holdings and that in fact this 
interpretation was contrary to the express language of the statute which used the word “may” rather than 
the word “shall” prior to the language about successfully completing a batterer’s program.  The court 
remanded the case back to the trial court to determine whether the father’s 12 sessions of one on one 
counseling were sufficient to rebut the presumption.  Id. at 36. 

 
Stephanie F. and George C is further clarified in Weinberger v. Weinmeister, Slip Op. No. 6641 

(Alaska January 20, 2012) decided the same day.  In that case, the trial court had found that the mother 
had a history of domestic violence, but granted her custody finding that it was in the child’s best interest.  
The trial court’s decision was based on its reading of AS 25.34.150(h) to state that the “path charted” to 
rebut the presumption was phrased in alternative “or” language allowing the court to find that the 
presumption was rebutted if awarding custody to the abusive parent was in the child’s best interest.  Id. at 
3.  The Supreme Court disagreed finding the language in AS 25.24.150(h) requires the trial court to find 
that a parent was not abusing substances, that the child’s best interests required them to be with the 
abusive parent AND that a batterer’s program or some alternative is completed.  Id.at 7.  On remand, the 
trial court needed to find that either the mother (1) “successfully completed an intervention program for 
batterers”; (2) such a program was “reasonably available” to Patrice; or (3) Patrice had otherwise 
undertaken.  At the hearing below, the trial court had ordered Patrice to a 12 week anger management 
program but the record indicated that she had not even started this program was she was given custody.   
The Court specifically dismissed the father’s argument that Patrice had to complete a batterer’s program 
certified by the State, since nothing in statute supported that argument.  Id. at 7 fn.14. 
 
             If the presumption is not overcome, then the court is required to give the abusive parent only 
supervised visitation conditioned on that parent participating in a batterer's program and a parenting class.  
AS 25.24.150(j).  However, the court has discretion to allow unsupervised visitation if the abusive parent 
has completed a substance abuse program (if appropriate), is not abusing substances, does not pose a 
danger of mental or physical harm to the child, and unsupervised visitation is in the child's best interests.  
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AS 25.24.150(j).  This exception is a loophole for giving a parent unsupervised access to their child if 
they have not overcome the presumption.  In Wee v. Eggener, 225 P.3d 1120, 1126 (Alaska 2010), the 
Court found that the defendant did not pose a danger to his child even though the Court found three 
incidents of domestic violence in Mr. Eggener’s past.  The Court relied on the testimony of two experts 
witnesses (psychologists – one with an expertise in substance abuse and anger management issues) who 
had treated or examined Mr. Eggener and the custody investigator.   Id.  
 
              If both parents are found to have a "history of perpetrating domestic violence," then the court is 
required to make a "primary aggressor" determination and decide which parent is less likely to continue to 
abuse.  If necessary, the court may alternatively award custody to a third party.  The law makes the 
presumption applicable to both temporary and permanent custody actions.  AS 25.24.150(i). 
 
             Many of the cases to date interpreting the 2004 law have focused on the fact that if the record 
shows that there is domestic violence in the case, then the court must make findings regarding whether it 
amounts to a history of domestic violence, triggering the presumption.  The Court has found that it is 
“plain error” to not make this finding.  Puddicombe v. Dreka, 167 P3d 73 (Alaska 2007) .   In 
Puddicombe, Poole (f/n/a Puddicombe) made serious allegations of domestic violence including that 
Dreka had punched her on numerous occasions, sexual assaulted her, strangled her and threatened to hire 
a hit man to kill her.  She had some evidence to support her claim including a co-worker who had seen 
bruising.  Dreka denied Poole’s claims and claimed that Poole had punched him once and bit him twice.  
His relatives testified to seeing or hearing Poole abuse him.  The trial court granted Dreka custody if 
Poole decided to relocate.  The Supreme Court remanded finding plain error that the trial court had not 
mentioned the applicability of the presumption once it made findings on domestic violence.   In Michele 
M. v. Richard R., 177 P.3d 830, 837(Alaska 2008), the Court reiterated its holding in Puddicombe.  The 
Court held that the trial court had erred when it failed to consider whether a prior finding from 2001 that 
the father had engaged in domestic violence and testimony from a former wife that the father had engaged 
in domestic violence (procured in both the 2001 and 2006 hearing), amounted to a “history of domestic 
violence” as defined by the statute.  The Court stated that once the court determines that such a history 
applies, “then the path charted in subsection .150(g)-(i) must be followed.”  Michele M. 177 P.3d at 837, 
quoting Puddicombe, 167 P.3d at 77.    In Wee v. Eggener, 225 P.3d at 1123, the trial court found that Mr. 
Eggener had a history of domestic violence based on prior restraints of the mother and protection orders 
but then awarded him shared legal and physical custody.  The Supreme Court reversed finding that the 
trial court had failed to apply the presumption and that the record implied that Mr. Eggener had not yet 
done a batterer’s program.  Id. at 1125. 
 
             As stated earlier, in Weinberger v. Weinmeister,Slip Op. No. 6641 at 7, fn.14, the Alaska 
Supreme Court has now conclusively stated that a certified batterer program is not necessary to rebut the 
presumption.  This holding was foreshadowed by an earlier unreported decision, O’Dell v. O’Dell, 2007 
WL 1378153.  In ODell the Court found that a perpetrator of domestic violence who had completed an 
anger management program, successfully rebutted the presumption if it applied in the case, but held off 
on deciding what more was needed to rebut the presumption since the issue wasn’t properly brief before 
the Court.  In O’Dell, Shaun and Melanie O’Dell each testified that the other party was verbally, 
emotionally and physically abusive.  The evidence presented at trial indicated that Shaun told his anger 
management counselor that he had been physically abusive to Melanie.  Melanie testified at trial that 
Shaun had pulled her hair, pushed her over in a chair and kicked her and pulled her out of a chair.  
Although the court did not mention these incidents in its findings, it appeared to find them credible.  The 
trial court found that Shaun had committed domestic violence on more than one occasion but did not find 
that Melanie was abusive, except that she was “verbally and mentally abusive.”  Melanie argued on 
appeal that Shaun had not rebutted the presumption.  The trial court stated in its findings that if the 
presumption applied, Shaun had rebutted it by attending anger management.   The Supreme Court found 
that he had rebutted the presumption because he completed anger management and Melanie had not 
adequately briefed what other parts of rebutting the presumption he had not completed.    In this case the 
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Court found that the anger management program properly rebutted the presumption because the 
administrator of the anger management program testified that the program addressed domestic violence as 
well as anger issues, the statute does not define what the legislature meant by “an intervention program 
for batterers” and the appellant had not addressed whether the Department of Corrections standards for 
batterer’s programs should be applied in this case.    The Court noted in dicta that the entire language on 
how one rebuts the presumption was “not completely unambiguous.” 
 
           The issue of whether a “history of domestic violence” can include acts prior to the statute’s 
enactment date appears to have been defacto decided by the Alaska Supreme Court in Michele M. v. 
Richard R., 177 P.3d 830 (Alaska 2008).  Whether the law applied to violence prior to July 1, 2004 was a 
hot issue around the state in the first few years of the law’s application.  In Van Sickle v. McGraw, 134 
P.3d 338, 341 (Alaska 2006) the Alaska Supreme Court chose not to decide this issue, but held that 
because the evidence in the custody case had closed prior to the enactment of the new law, the statute did 
not apply.  (The appellant had argued that the trial court had erred by finding that the law did not apply 
because the acts of domestic violence pre-dated 7/1/04).  ANDVSA filed an amicus brief in this case and 
has extensive briefing on the issue which is available on the disc attached to this manual.  Two superior 
courts have issued decisions on the retroactivity issue.  In Sitka, Superior Court Judge Larry Zervos found 
that the presumption applied to a history of domestic violence prior to 2004.  And in Van Sickle, Judge 
Rindner found that it did not apply to a history of domestic violence prior to 2004.  In Michele M., the 
Alaska Supreme Court held that a trial court’s finding of domestic violence in 2001 for acts prior to that 
date and a witness’s unrebutted testimony at the current hearing about acts prior to 2004, were adequate 
findings of domestic violence requiring the court to determine whether this constituted a “history of 
domestic violence” triggering the statute.  While in Michele M. the retroactivity issue was not argued 
before the court, and the appellant was pro se and the appellant not appearing, the finding of applying the 
statute retroactively appears to be implicit in the Court’s ruling. 
 
         The Alaska Supreme Court has declined to apply the presumption to a case in which a parent tried 
to invoke the presumption after the parties had made a binding custody agreement and the court had 
entered a final custody order based on that agreement.  Ginn-Williams v. Williams, 143 P.3d 949, 953-54 
(Alaska 2006).   In Ginn-Williams, the trial court had brokered an agreement between two pro se parties at 
the custody hearing, giving the parties joint legal custody and the mother primary physical custody.  Less 
than a week after the parties had placed the agreement on the record, Ms. Ginn-Williams asked the court 
to reconsider its order accepting the agreement, stating that there was a history of domestic violence and 
that the new law did not allow shared legal custody.  The Court looked at the “totality of the 
circumstances” to determine that the trial court was correct in denying the motion for reconsideration.  Id. 
at 954.   Important to the court was the fact that Ms. Ginn-Williams had not alleged any facts of domestic 
violence prior to the hearing, that she understand at the custody hearing that her agreement was final and 
binding and that the arguments regarding why she was concerned about shared legal custody were the 
same ones she had made at the custody hearing (thus while there was a legal change of circumstance, 
there was effectively no factual “change of circumstance”).  The Court’s opinion appears to be drawn 
narrowly, suggesting that it could find differently if a different fact pattern were applied to this legal 
circumstance.  Id. at 953.   
 
         However, the Court has allowed the presumption to apply to modification actions, even if the 
domestic violence alleged was known when the parties entered into their original stipulation.  Barbee v. 
William 243 P.3d 1995, 1002 (Alaska 2010).  In Barbee v. Williams, the Court allowed the mother, Ms. 
Barbee, to go back to Court to modify custody three months after the parties stipulated to joint custody 
based partially on a conviction for domestic violence known about at the time of the stipulation.   In 
Barbee, Mr. Williams was facing felony charges for assaulting Barbee.  He filed for divorce after the 
charges were filed and the parties’ stipulation to share custody was approved by the Court in February 
2009.  Id. at 998.  In April 2009, after Williams pled out to one felony charge, Barbee went back to Court 
to get sole custody, arguing that the change of circumstance was that Barbee now had a conviction for 
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domestic violence and that she intended to relocate out of state.  Id. The trial court awarded Barbee 
custody if Williams relocated based on stability factors.  The Court reversed stating that the trial court had 
not made clear findings about whether there was a history of domestic violence and if there was, custody 
to Barbee was inappropriate.  Id. at 1003.  The Court also stated that when pro se litigants are before a 
trial court alleging domestic violence, the trial court has a duty to inquire into the allegations and allow 
the litigant to present the evidence.  Id. at 1004-1005.  See, also Parks, 214 P.3d at 302.   
 
          AS 25.24.150(g)-(k) brings Alaska custody law into conformity with other sections of Alaska law 
that incorporate the harmful effects of domestic violence on children including sections of the criminal 
code,34 the child protective statutes,35 and Alaska Supreme Court precedent.36  
 
          Rebuttable presumption statutes similar to this legislation have been around in other states since 
1991.  These statutes were passed in response to the growing body of evidence of the harmful effects to 
children exposed to domestic violence.  Several notable organizations, including the American 
Psychological Association, the American Medical Association, the American Bar Association Center on 
Children and the Law, and National Council of Juvenile and Family Court Judges have recommended that 
if domestic violence has occurred in a relationship, the offender should not receive legal or physical 
custody.   
 
          Nationwide, state presumption statutes vary in how they define domestic violence, what type of 
domestic violence is necessary to meet the presumption and what the burden is to overcome the 
presumption.  Alaska's requirement that a "history" of perpetrating domestic violence is necessary to meet 
the presumption is meant to reach a middle ground; it is inclusive enough to encompass serious domestic 
violence but not so over-inclusive as to burden non-abusing parents.   

2. Factors to be considered by the court 
 
           Two parallel statutes set out the factors the court is to consider when making a custody decision: 
AS 25.20.090 (shared custody) and AS 25.24.150 (judgments for custody).  This manual won’t cover 
each one.  Both generally set out what is commonly known as the "best interests" factors.   

No one factor takes priority over the others, In re J.J.J., 718 P.2d 948 (Alaska 1986).  However, 
as to factor (6) (“the desire and ability or each parent to allow an open and loving frequent relationship 
between the child and the other parent”), the court has stated that, if there is a concern that the primary 
custodian is not allowing a relationship with the other parent, the court should take measures to ensure 
compliance with the order before resorting to switching custody.  Vachon v. Pugliese, 931 P.2d 371 
(Alaska 1996).  The Alaska Supreme Court has repeatedly held that “in making a final child custody 
determination, a trial court need not specifically address the statutory factors in AS 25.24.150(c), and 
make explicit ultimate findings that the best interests of the children require the custodial disposition 

                                                 
34  AS 11.51.100. 
35 AS 47.10.011(8). 
36 Borchegrevink v. Borchegrevink, 941 P.2d 132, 140 (Alaska 1997) citing In re Custody of Vaughn, 664 N.E. 2d 
434, 439 (MA 1996) ("it is well-documented that witnessing domestic violence has profound effects upon 
children…and that there are significant reported psychological problems with children who witness domestic 
violence during important developmental stages."); State v. A.H., Dept. of Social Services, 10 P.3d 1156, 1161-62 
(Alaska  2000) (witnessing domestic violence has a "devastating effect on children."); Martin v. State, Dept. of 
Social Services, 79 P.3d 50, 54 (Alaska 2003) citing In re J.A., 962  P.2d 173, 178-79 (Alaska 1998) (many violent 
acts could be committed in a child's presence, but not directed at the child, to support a CINA finding). 
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reached, so long as its findings either give …a clear indication of the factor which the court considered 
important in exercising its discretion or allow [one] to glean from the record what considerations were 
involved.”  Borchgrevink v. Borchgrevink, 941 P.2d 132, 139-140 (Alaska 1997).  Furthermore, while the 
trial court need not make findings on every possible issue, it should at least make findings on those which 
were relevant and ultimately influenced its decision.”  Smith v. Weekly, 73 P.3d at 1224.  The "best 
interest" factors are: 

i) The physical, emotional mental religious and social needs of the child, and 

ii) The capability and desire of each parent to meet those needs 

Alaska has not adopted a “primary caretaker” rule, under which there is a rebuttable presumption 
favoring the parent who has been the child’s primary caretaker prior to the litigation, although it may be 
moving in that direction.  It declined to reach the issue in Evans v. Evans, 869 P.2d 478, 483 fn.4 (Alaska 
1994), in that the appellant had failed to make the argument before the trial court; its terse discussion is 
critical of the “primary caretaker” concept, analogizing it to the discredited “tender years” doctrine. 
Vachon v. Pugliese, 931 P.2d 371 (Alaska 1996), seemed to favor a “primary caretaker” rule.  The mother 
in that case had been the primary custodian, although the parties had not previously sought any custody 
decrees.  She left the state with the child fearing for her safety, and thereafter established a spotty record 
of encouraging visitation with the father, who filed for custody.  The trial court, citing her interference 
with the father’s visitation, awarded custody to the father.  The Supreme Court reversed and remanded for 
entry of an order awarding custody to the mother: “Further, when there is a conflict between the stability 
and continuity factor (a factor that clearly favored Ms. Vachon), and the factor regarding the custodial 
parent's desire and ability to allow an open and loving frequent relationship (a factor that potentially 
favored Mr. Pugliese), a change in custody should not be ordered until the court has explored less 
intrusive means of obtaining compliance unless it finds such means would be futile.” Vachon  at 379.  
However, more recently, in I.J.D. v. D.R.D., 961 P.2d 425 (Alaska 1998), the court cited to Evans, 869 
P.2d at 483 n.4 as “disapproving” of the primary caregiver rule, I.J.D., 961 P.2d at 430.   

Alaska law emphasizes that evidence concerning the lifestyle, habits or character of the parent is 
relevant only to the extent that it may be shown to affect the person’s relationship to the child, see Britt v. 
Britt, 567 P.2d 308 (Alaska 1977); Craig v. McBride, 639 P.2d 303 (Alaska 1982); Bonjour v. Bonjour, 
566 P.2d 667 (Alaska 1977).  See also AS 25.24.150(d) (“the court may consider only those facts that 
directly affect the well-being of the child”).  This includes sexual preference. SNE v. RLB, 699 P.2d 875 
(Alaska 1985). 

Custody awards may not be based on the assumption that a divorced parent who remarries can 
provide a better home than an otherwise equally competent parent who remains single.  West v. West, 21 
P.3d 838 (Alaska 2001) (“such an assumption unfairly forces divorcing spouses to choose between 
parenthood and livelihood; and it is likely to disproportionately deprive women of custody, since statistics 
indicate that divorced men are more likely to remarry a spouse who does not work outside the home”).  
Id. 

A parent who consistently bad mouths and demeans the other parent in front of the children 
cannot meet the social and emotion needs of a child.  See, Stone v. Stone, Mem. Op. & J, 2009, WL 
1564154 (June 2009),  In cases involving domestic violence, attorneys should argue that a parent who has 
battered another parent cannot meet the social and emotional needs of the children, since the abusive 
parent poorly role-models and exhibits negative values of women.  See, e.g., Dingeman v. Dingeman, 865 
P.2d 94 (1992) (father's demonstrated need to dominate and control in relationships was evidence that he 
would not be capable of meeting his daughter's needs).   

iii) The child's preference if the child is of sufficient age to form a preference 
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Alaska has rejected the “tender years” doctrine favoring maternal custody of younger children, 
Johnson v. Johnson, 564 P.2d 71 (Alaska 1977).  The statute explicitly states that neither parent is entitled 
to preference in the awarding of custody, AS 25.20.060.   

Generally for children under 10, the child's preference will not matter since the court will view 
the children as too young to make a decision.  Children under 10 are easily subject to parental 
manipulations.  From 10-13, the children's preference will hold some weight, especially depending on the 
reasons. Over 13, children will make their own decision "with their feet."  The child's preference at this 
stage is given much deference, if it is well-reasoned and mature. Valentino v. Cote, 3 P.3d 337 (Alaska 
2000); Jenkins v. Handel, 10 P.3d 586 (Alaska 2000) (preference of 13 year old and 15 year old to live 
with mother not given great weight in best interests factors when decision is not well-reasoned) Sheffield 
v. Sheffield, 265 P.3d 332 (Alaska 2011)(14 year-old preference – through interview with person who 
parent’s agreed should interview child and an affidavit – that he wanted to move with Dad should be 
given significant weight since child seemed mature and not unduly influenced by the father).       

A common pattern in cases involving domestic violence is for the children to either side with the 
"power parent" or to develop sympathy for the batterer.  See Borchgrevink v. Borchgrevink, 941 P.2d 132 
(Alaska 1997).  In Borchgrevink, the Supreme Court affirmed a decision awarding custody to a mother 
who was a victim of domestic violence.  The trial court had found that the child's preference was of little 
value since the children were merely siding with the parent they found to be more powerful in the 
relationship, the parent committing domestic violence.  Expert testimony at the trial was helpful in 
educating the court on this issue.  Attorneys confronting this issue are advised to use expert testimony or 
to think about a GAL appointment for the child. 

It is not unusual for a child who has lived in a household with domestic violence to choose to live 
with the batterer.  There are several reasons for this preference.  Expanding on the court’s reasoning in 
Borchgrevink, the child may see the battering parent as the powerful and winning parent and have 
adopted their value system.  Secondly, fear that the batterer will retaliate against the child or the parent 
could cause the child to side with the batterer.  Third, the batterer’s household may allow the child certain 
freedoms that are not permitted in the non-abusive parent’s household.  This factor is especially true for 
teens.  It may be that the abusive parent is not as strict with school work, doesn’t enforce curfews and 
allows things at home that the non-abusive parent would not condone.  It is extremely important in these 
cases for attorneys to remind the court it is charged with making a “best interests” determination and that 
it must look behind the child’s preference, regardless of their age.  A New York case supports this 
conclusion.  In Wissink v. Wissink, 749 N.Y.S.2d 550 (2d Dept. 2002), the Appellate Division rejected a 
trial court’s award of custody to a father based on the teenage girl’s stated preference to live with him.  
The trial court had relied on statements made by a social worker who interviewed the child and the child’s 
law guardian in forming its conclusions.  The Appellate Division rejected this reasoning, finding that 
given the history of domestic violence, a more thorough examination of the child’s reasoning was 
required.  The Appellate Division suggested a four-part evaluation for the child including 1) a clinical 
evaluation, 2) psychological testing, 3) a review of records, and 4) information gathered from collateral 
sources.   

iv) The love and affection existing between the parent and child 

Courts are loath to find that one parent does not love their child equally to the other.  Generally, a 
parent will lose marks on this factor only if they have virtually abandoned the child.  Attorneys 
representing battered women should, however, argue that violence against one parent, even if not directed 
at the children, puts in question a parent's love for their child.   How can a parent love their child if they 
are harming one of the most important people in the child's life? 

v) The length of time that the child has lived in a stable and satisfactory environment and the 
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desirability of maintaining continuity  

Although Alaska does not have a preference for the primary caretaker of a child, the primary care 
giver inquiry may be relevant to this factor which looks at maintaining stability and continuity.  Blanton 
v. Yourkowski, 180 P.3d 948, 953 (Alaska 2008).  The Alaska Supreme Court has stated that it is very 
concerned with continuity of care.  Morel v. Morel, 647 P.2d 605 (1982).  In the Vachon case, cited 
above, the Supreme Court indicated that the stability factor may weigh more heavily than the others.  
While geographical stability is not as important as continuity of the caretaker,37 excessive moving can 
hurt a parent.  Craig v. McBride, 639 P.2d 303 (Alaska 1982); MacDonald v. MacDonald, 718 P.2d 467 
(Alaska 1986).  This may be an issue for cases involving domestic violence.  Relocation is often an 
inevitable reality for battered women.  They may be forced to move several times, including in and out of 
shelters, until they find safety and some financial security. 

In Moeller-Prokosch v. Prokosch, 99 P.3d 531 (Alaska 2004), the Court stated that a trial court 
should do a comprehensive analysis when it is determining the child’s stability under this factor, 
including looking at a parent’s relationship with the child, the home provided by that parent, the child’s 
school, where their community and friends are, the cultural community, the child’s relationship with the 
non-custodial parent, and the stability of place.  The Court stated that this analysis should be done both 
prospectively and retrospectively.  

vi) The ability of each parent to allow an open, loving and frequent relationship with the other 
parent 

 
The "friendly parent" factor requires parents who have children in their physical custody to foster 

a close and loving relationship between the children and the other parent.  This has traditionally been a 
factor that has harmed victims who were rightfully trying to protect themselves or their children and 
would deny visitation.  If the court did not believe the domestic violence, the severity of the violence or 
understand domestic violence, then this factor has harmed the victim in the custody determination.  
Protective parents are viewed as "alienating," sometimes leading to a complete custody reversal.  House 
In 2004, the friendly parent factor stating that the court "may not consider…[a parent's] willingness and 
ability" to foster a close and continuing relationship with the other parent if that parent has been sexually 
assaulted or abused by the other parent.  If the court makes a finding of domestic violence and bases its 
custody decision in part on this factor, the Alaska Supreme Court has held that it must explicitly address 
whether or not the parent is a continuing threat to the health and safety of the other parent of the children 
prior to relying on the parent’s willingness to foster a relationship under AS 25.24.(c)(6).  Puddicombe v. 
Dreka,167 P.3d 73 (Alaska 2007). 

Battered women may also be forced to move out-of-state or far from the battering parent if there 
are serious safety considerations.  These moves may hurt battered women on the open and loving factor 
since it will make visitation with the other parent difficult.  Fortunately, the Alaska Supreme Court has 
rejected a strict anti-removal statute in favor of a standard that requires the court to determine if the move 
is in the child's best interests.   

First, the court must determine if there is a legitimate reason for the move.  Second, it must 

                                                 
37 Meier v. Cloud, Slip Op. No. 5500, Alaska Supreme Court, Alaska Supreme Court 11/16/2001 (“[O]ur decisions 
recognize that courts may properly award primary custody to the relocating parent when that parent offers superior 
emotional stability.”).  But see Barrett v. Alguire, 35 P.3d 1 (Alaska 2001) (“[t]he purpose of maintaining stability in 
custody arrangements is . . . defeated  by the custodial parent’s decision to leave Alaska”) quoting House v. House, 
779 P.2d 1204, 1207 (Alaska 1989).  In Barrett, the Court affirmed a change of custody from a father who had been 
the primary custodian for 41/2 years when he chose to move out-of-state.  The custodial parent’s failure to facilitate 
visitation with the mother and his substance abuse problems were major issues in the case. 
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determine if it is in the child's best interests to remain with the parent given the move.  (“A proposed 
move is legitimate if it ‘was not primarily motivated by a desire to make visitation…more difficult.’”)  
Moeller Prokosch v. Prokosch, 27 P.3d 314, 317 (Alaska 2001), quoting House v. House, 779 P.2d 1204 
(Alaska 1989), see also Veselsky v. Veselsky, 113 P.3d 629 (Alaska 2005).  In Veselsky, the Court stated 
that the intent to attend graduate school and be closer to extended family are legitimate reasons for a 
move.  Id.  In Pearson v. Pearson, 5 P.3d 239 (Alaska 2000),38 the Court stated that whether there is a 
legitimate reason for the move is just one of the factors (in addition to the best interest factors) that the 
court should look at.  It is impermissible for the court to consider a parent whose move is legitimate, 
negatively against them in the best interests analysis.  Moeller Prokosch v. Prokosch, 27 P.3d 314, 317 
(Alaska 2001).  However, even though a parent might not have as a “primary motive” the desire to make 
visitation more difficult, the court can look at other motives which would exacerbate communication 
issues between a parent and the child.   Eniero v. Brekke, 192 P.3d 147, 150 (Alaska 2008).  The Court 
has found that it is an abuse of discretion for a trial court not to weigh the effect that no longer living with 
a child’s primary parent will have on the child in a relocation case.  See Moeller-Prokosch v. Prokosch, 
99 P.3d 531 (Alaska 2004) (trial court should do a “symmetrical” best interests determination, both 
looking at the consequences to the child if the child relocates and if the child remains).     

Other states have found that domestic violence is a factor that a court should consider when 
determining whether it is in the children's best interests for the parent to relocate.  See, e.g., In re 
Marriage of Williams, 589 NW2d 759 (Iowa Ct. App. 1998) (history of domestic abuse by husband 
supported continued custody with mother despite relocation 150 miles away); Hayes v. Gallacher, 972 
P.2d 1138 (Nev.1999) (court remands trial court's denial of former wife's motion to relocate for 
consideration of best interests of children including domestic violence); Burkholder v. Burkholder, 790 
A.2d 1053 (Pa. Super.2002) (motion for return of the children denied after custodial victim of domestic 
violence relocated for safety reasons).   

Custodial interference, AS 11.41.330, is a major concern when parents leave the state without the 
permission of the other parent.  In Strother v. State, 891 P.2d 214 (Alaska Ct. App. 1995), the Court of 
Appeals found that custodial interference could occur even in the absence of a custody order, since both 
parents are presumed to have a joint right to their children.39  In the Vachon case, the Supreme Court 
stated that to commit custodial interference a parent who takes a child out of state must have the requisite 
intent to take the child and keep him/her from the other parent.  Vachon at 377. 

                                                 
38 Pearson is the only reported decision in Alaska (to this author’s knowledge) to discuss parent alienation 
syndrome.  In that case, the dad argued that mom’s move out-of-state was an effort to alienate him from the 
children.  Each party had an expert testify at trial.  Both experts believed that the syndrome might occur but 
disagreed as to whether it was present with the parties.  The Court stated in dicta that the syndrome is not 
“universally accepted.”  The Court affirmed the trial court’s grant of custody to the mother, based on mom’s greater 
ability to foster a relationship with the father (even with her move) and the children’s general good care and stability 
with their mother.  This author’s general analysis of relocation cases in Alaska is that trial courts allow (and the 
Supreme Court affirms) the relocation when the parent has a good reason to move (extended family, better job 
prospects) and a history showing stable, primary parenting. 
39 While some states have defenses or exemptions to custodial interference, Alaska does not, but a claim of child 
abuse or neglect may be relevant in the criminal trial to rebut the intent requirement necessary to prove the crime.  In 
Gerlach v. State, 699 P.2d 358 (Alaska App. 1985), the Court of Appeals held that a parent charged with custodial 
interference for stealing a child and fleeing the state could not raise a defense of necessity based on the parent’s fear 
that the child faced neglect or physical abuse in the other parent’s home.  The Court’s reasoning was that the parent 
who committed custodial interference had other remedies at law without resorting to self help and that the legislature 
had not planned a necessity defense to the crime of custodial interference.  Id. at 362-63.  However, in Perrin v. 
State, 66 P.3d 21 (Alaska App. 2003), the Court allowed a defendant to raise a child abuse claim to rebut the intent 
requirement needed to prove custodial interference.  The Court found that a father who had taken his child out of 
state for 2 ½ months to protect the child from abuse could present evidence of his efforts to protect the child to rebut 
the state’s argument that he intended to keep the child for a protracted period of time.  Id. at 40-41. 
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Courts cannot change custodial parents as a sanction against one parent for failure to allow 
visitation, without making a full “best interests” determination.  Platz v. Aramburo, 7 P.3d 65 (Alaska 
2001) (custodial change in default context based on mother’s failure to foster relationship between child 
and father and follow court orders not appropriate where court made no findings on child’s best interests). 

Attorneys representing victims of domestic violence may be able to turn the open and loving 
factor against the battered parent.  In a decision favorable to domestic violence victims, the Court found 
in Virgin v. Virgin, 990 P.2d 1040 (Alaska 1999), that the history of abuse demonstrated that a battering 
parent could not advance an "open, loving and frequent" relationship between the children and the parent 
he had battered.  The Court cited evidence presented to the trial court that Mr. Virgin was "a domineering 
husband and an uncommunicative, obstructive, and angry person during the parties' separation."  Id. at 
1044. 

  vii) Evidence of domestic violence, child abuse or child neglect 
 
This factor clearly encompasses violence between the parents, even if the children were not the 

direct victims.  Still, it is important to continue to educate the court about the effects of domestic violence 
on children.  Children in homes where there is domestic violence suffer abuse even if they are not the 
direct victims.  In the Borchgrevink v. Borchgrevink,40 there is some strong language where the Court 
references the detrimental effects of domestic violence on children.  Attorneys should utilize this! ("It is 
well-documented that witnessing domestic violence . . . has a profound impact on children.  There are 
significant reported psychological problems in children who witness domestic violence, especially during 
important developmental stages.")  941 P.2d at 140, citing, Custody of Vaughn, 664 N.E. 2d 434, 439 
(MA 1996).  "Furthermore, social science studies have noted that even if the physical violence between 
the parties has ceased, the abusive ex-spouse may continue to engage in controlling behaviors that 
adversely affect the children." Id.  “The violent behavior [of the parents] need not have been directed at 
[the child] to place him in physical danger.  As another court has acknowledged, [m]any violent acts 
could be committed in the child’s presence, but not directed toward the child, in such manner as to 
actually endanger the child’s well-being.”  Martin N. v. State, Dept. of Social Services, 79 P.3d 50, 54 
(Alaska 2003) citing In re J.A., 962 P.2d 173, 178-79 (Alaska 1998).  But, c.f. Carstens v. Carstens 867 
P.2d 805 (1994) (Supreme Court affirms decision awarding custody to parent accused of domestic 
violence finding that it had no direct link with the child's best interests).  Attorneys also might want to 
point out that allowing your child to witness domestic violence is grounds for a child-in-need-of-aid 
finding, A.S. 47.10.011(8), and potential criminal liability.  AS 11.51.100(a)(1).  Other court precedent 
has confirmed the harmful effect that domestic violence has on children.  Hurletz v. State, 838 P.2d 1257 
(Alaska Ct. App. 1992) (Court of Appeals discusses increased risk of harm to children in home of a 
batterer); A.H. v. State, Dept. of Social Services, 10 P.3d 1156, 1161-62 (Alaska 2000) (“because 
witnessing domestic violence has a `devastating effect` on children domestic violence need not be 
directed toward the child or signify a significant risk of physical harm to a child to support a CINA 
finding.”); Wissink v. Wissink,  749 N.Y.S.2d 550, 552 (App.Div. 2002) ([t]here is overwhelming 
authority that a child living in a home where there has been abuse between the adults becomes a 
secondary victim and is likely to suffer psychological injury."); Brennan v. Orban, 145 N.J. 282, 298-299 
(N.J. 1996) ("there is no such thing as an act of domestic violence that is not serious…children, even 
when they themselves are not physically assaulted, suffer deep and lasting emotional effects from 
exposure to domestic violence") citing State v. Kelly, 97 N.J. 178, 190-91 n.2 (N.J. 1984). 

 
The Alaska Supreme Court had held that it is error for a trial court not to consider this factor in its 

                                                 
40  In Borchgrevink, an expert was used by the abused spouse.  The expert was able to make the link for the court 
between the past and how that would affect the children in the future.  This is a critical piece of evidence for the 
court. 
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findings if one parent has been convicted of fourth-degree assault.  Thomas v. Thomas, 171 P.3d 98 
(Alaska 2007).  

Cases involving child sexual abuse are especially complex and disturbing.  Disclosure of sexual 
abuse during a domestic relations case is always viewed as suspect, both by the custody judge and by 
OCS.  This skepticism is unfortunate given that the divorce process can precipitate disclosure of previous 
or on-going abuse that was not previously disclosed (because the child finally feels safe enough to 
disclose) or it can precipitate sexual molestation even where none before occurred (pedophilic urges are 
more likely to surface when the abuser is under emotional stress and feeling rejection) (See Haralambie, 
below).   

This entire manual could be devoted to child sexual abuse cases.  Attorneys litigating these cases 
should make sure to consult references if they are involved in a sexual abuse case.  It will be important to 
have a resource that can assist the attorney in understanding medical terminology and different evaluation 
tools for sexual offenders.  A good overview resource is, Ann M. Haralambie, Child Sexual Abuse in Civil 
Cases: A Guide to Custody and Tort Actions, (1999, 1st ed.).  Ms. Haralambie’s book is published by the 
ABA Section of Family Law.  The Pro Bono Program Office also has several books about interviewing 
children in sexual abuse cases.  Please consult the Pro Bono Program for access to these publications or 
other helpful reference materials. 

Having said that, there are some general comments to be made about these cases.  If a child has 
disclosed sexual abuse, the most important thing is to believe and support the child.  Arrangements should 
be made as soon as possible to have the child interviewed and examined.  Many communities have special 
Child Advocacy Centers are trained to conduct interviews and exams in efficient and sensitive manners.  
Attorneys should contact the local domestic violence and/or sexual assault program to determine what 
resources are available in the community to perform these functions.  It is critical to preserve any physical 
findings of abuse as they will disappear quickly, especially for children who tend to heal quickly.  
Attorneys should also be aware that because children do heal so quickly and because they are likely to 
disclose the abuse long after it is occurred, it is the minority of cases with physical findings.  Many forms 
of sexual abuse (fondling and molestation) generally do not leave any physical findings. 

It is also critical that the child is interviewed by a person skilled in performing a pediatric forensic 
interview.  An early botched interview will lead to a later charge that the child was led by the interviewer 
or coached by a parent.  Children should also be placed in some type of therapy.  Therapy will not only 
give the child an outlet for their feelings, but it will also help the parent to understand the nature and 
extent of the abuse.  The non-offending parent should also have support services available to them, to 
help them deal with the abuse in a manner that best supports their child.  

An appointment of a GAL is generally a good idea in sexual abuse cases.  An attorney whose job 
it is to look solely after the best interests the child will help to take the case out of the domestic relations 
context and will aid the truth finding process. 

viii) Evidence of substance abuse which directly affects the children 

If your client has substance abuse problems, they should immediately get into a treatment 
program.  If they deny they have problems but there are allegations made, they should do a screening and 
follow through on any recommendations.  It is preferable to show that your client has a six month plus 
record of sobriety when entering a custody dispute. 

ix) Other factors the court considers important 

One factor not specifically listed in the statute that frequently bears on a custody case is the 
policy disfavoring separating siblings from each other, see Nichols v. Nichols, 516 P.2d 732 (Alaska 
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1973); McQuade v. McQuade, 901 P.2d 421 (Alaska 1995).  This frequently comes into play when there 
are half-siblings who will be remaining with one of the parents, and the sibling bond would be maintained 
by awarding custody to that parent.   

3. Psychological Reports 
 
It is important to note that there is no clinical diagnosis for a “batterer.”  Many judges have resorted 

in cases where there are allegations of abuse to requiring both parents to undergo psychological testing.  
This generally occurs when a child custody investigator has begun an investigation and has received 
diametrically opposing stories from both parents.  To figure out who is to be believed, a psychologist is 
brought in to perform testing and determine the mental state of both parents.  This is troubling for a few 
reasons.  First, as noted above, there is no diagnosis of “batterer” and therefore testing alone will reveal 
little.  For a psychologist to make a determination as to whether someone is abusive, they must utilize a 
forensic model of psychology, reviewing collateral sources of information including speaking with the 
victim and reviewing records.  Psychological testing alone is not adequate.  Second, victims of domestic 
violence and sexual assault, who may be suffering from post-traumatic stress disorder or another mental 
state brought about by the abuse, may end up with a diagnosis that will be detrimental to their case.  
Attorneys litigating cases where psychologists are appointed need to urge the court to require the 
psychologist to adopt a “forensic” model or be prepared to aggressively refute the psychologist's findings.   

C. Parent vs. non-parent custody disputes 

In a custody dispute between a parent and a non-parent, Alaska law favors parental custody, and 
the burden is on the non-parent to show that the parent has abandoned the child, or is unfit, or that the 
welfare of the child requires that the non-parent receive custody, or that parental custody is clearly 
detrimental.  Buness v. Gillen, 781 P.2d 985 (Alaska 1989).  (This is often referred to as the “Turner v. 
Pannick” standard, from Turner v. Pannick, 540 P.2d 1051 (Alaska 1975), an early case in which the 
court articulated this standard.)  The burden on the non-parent is to make this showing by “clear and 
convincing evidence.”  Evans v. McTaggart, 88 P.3rd 1078, 1085 (Alaska 2004); Elton H. v. Naomi R., 
P.3d 969, 976 (Alaska 2005).  An adoptive parent is on equal footing with a biological parent.  Faulkner 
v. Goldfuss, 46 P.3d 993, 1002 (Alaska 2003).  However, if the adoptive parent has not lived with the 
child for a long period of time, the court should weigh this in the best interests factors.  Id. A decision to 
send to a child to boarding school is not the same as placing a child with a non-relative.  A legal custodian 
has the ability to make this determination.  See, Cusack v. Cusack, 202 P.2d 1156,1162 (Alaska 2009). 

 
Buness also held that a non-parent has standing to seek custody of a child with whom he has a 

significant connection, i.e., that a quasi-parental relationship has developed; and that, if the non-parent 
has been the primary caretaker for a substantial period, the psychological harm of removing the child 
from the custody of that person may by itself be sufficiently detrimental to meet the standard of proof.  
The Court has stated that when a child's “strongest psychological bonding” is with third parties, “it would 
be detrimental to [the child] to destroy those bonds.”  Todd v. Todd, 989 P.2d 141, 143 (Alaska 1999).  In 
Osterkamp v. Stiles, 235 P.3d 178, 185 fn.17 (Alaska 2010), the Court clarified that the significant 
connection test required for standing to bring the case is a lesser burden to prove than the psychological 
parent test necessary to prove that it is detrimental for a child not to be with that third party parent.  The 
Osterkamp Court also found that the time that a person spends as a foster parent does not count toward 
the time period at which a court should determine if a person is a psychological parent to a child.  Id.at 
187,  In Osterkamp, the father and mother were both the foster parent to a child.  The parties agreed that 
the mother would adopt the child. The father later started a custody case.  The Court found that the time 
period for determining whether the father was a psychological parent was from the date of the adoption 
by the mother until the time the custody complaint was filed and that the period that the father was a 
foster parent should not be included.  Id.  
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If the child involved is an “Indian child” within the meaning of the Indian Child Welfare Act, 25 
USC 1901 et seq., then a non-parent seeking to obtain custody from a parent may face a more difficult 
standard and a higher burden of proof.  ICWA requires a finding, based on “clear and convincing 
evidence,” including testimony of qualified expert witnesses, that custody of Indian child by the parent or 
Indian custodian is likely to result in serious emotional or physical damage to the child; and a finding by a 
preponderance of the evidence that active efforts have been made to provide remedial services and 
rehabilitative programs designed to prevent the breakup of the family, and these have proved 
unsuccessful.  ICWA does not apply to custody cases involving Indian children between two biological 
parents, 25 U.S.C. s. 1903(1), but does apply if it is the grandparents who are litigating over custody.  
Starr v. George, 175 P.3d 50 (Alaska 2008).  

Cases in which the court has departed from or diluted the parent-vs.-nonparent rules include: 

Matson v. Matson, 639 P.2d 298 (Alaska 1982): even though the father, if awarded custody, 
would be relying primarily on collateral relatives to take care of the child, the father is still seeking 
“custody” and the dispute should be determined on the parent-vs.-parent “best interests” standard, where 
the father would live about 150 yards away from the child in a small village, would visit the child every 
day, and would have an overnight visit once a month.  (Justice Compton dissented and would have 
applied the parent-vs.-nonparent standard.) 

Carter v. Novotny, 779 P.2d 1195 (Alaska 1989): the court held that trial courts can award shared 
legal custody to a parent and a non-parent, and the same policies favoring an award of shared legal 
custody to two parents would support awarding shared legal custody to a parent and a non-parent.  This 
seems to imply that the “abandonment/unfitness/welfare requires” standard applies only to physical 
custody questions.  (Simultaneously, the court upheld the trial court’s conclusion that, as to physical 
custody, the aunt had sustained her burden of proof that it would be clearly detrimental to the child’s 
welfare for the father to be given custody.) 

Rooney v. Rooney, 914 P.2d 212 (Alaska 1996): “paternity by estoppel” may preclude a parent 
from claiming the parental advantage over a nonparent.  In this case, the original dissolution decree gave 
custody to mom.  Later, when dad moved to modify, mom revealed that dad was not the biological parent 
and argued that he should not be given custody unless he could show her to be unfit.  The court held that 
the original proceeding estopped mom from denying that dad was a parent, and the “best interests” 
standard was applicable to the modification; the modified decree giving custody to dad was upheld. 

CRB v. CC, 959 P.2d 375 (Alaska 1998): where a court has properly awarded custody to a non-
parent, after giving a parent notice and an opportunity to be heard, a parent requesting modification to 
regain custody must make the same threshold showing of a change of circumstances as would apply in a 
parent-vs-parent modification.  (The court in footnote 7 chose not to reach the issue of whether the second 
part of the modification standard, that the modification sought is in the child’s best interests, would also 
apply in the parent-vs.-nonparent context.) 

J.W. v. R.J. involved a custody dispute between a father and a stepfather, both Alaska Natives, 
following the death of the child’s mother.  The father argued that the stepfather was required to bear the 
heavier burden of proof imposed by the Indian Child Welfare Act for a court to order a foster care 
placement, i.e., it had to be shown by clear and convincing evidence, including expert testimony, that the 
father’s custody would be likely to result in serious emotional or physical damage to the child.   The court 
held that, if the stepparent could show he was an “Indian custodian” within the meaning of ICWA, then 
the heightened burden of proof under ICWA would not apply, and the stepfather would only face the 
standard state burden of proof (abandonment/unfitness/welfare requires, by a preponderance of the 
evidence). 
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D. Visitation guidelines 

1. Parental visitation:  

a) Guidelines  

Generally, the CCI will have a set of guidelines or recommendations for custody given each 
situation.  Some CCIs publish this while others will freely tell you over a phone call.  Parenting plans 
available through some trial clerk’s offices also provide models for how visitation should work in certain 
circumstances.  While a trial court will certainly try to approve an agreement that both parents make 
regarding visitation, they still must find that any child custody/visitation agreement is in a child’s best 
interests.41 

b) Visitation in Cases involving Domestic Violence 
 
 AS 25.20.061 sets out conditions of visitation that the court may place on a parent who has 
committed a crime of domestic violence in the last five years.  This statute was passed as part of the 
Domestic Violence Protection and Prevention Act of 1996.42  The conditions which the court may set on 
visitation under the statute include: that the transfer of the child take place in a protected setting; that 
visitation be supervised with the offending parent paying any costs associated with this; that the offending 
parent enter a batterer rehabilitation program; that the offending parent abstain from alcohol or controlled 
substances; that the offending parent be prohibited from overnight visitation; that the offending parent 
have to post a bond and any other condition the court deems necessary to protect the victim and child. 

There is a presumption that unsupervised visitation with the non-custodial parent is in the best 
interests of the child.  To overcome this presumption, the trial court must make specific findings of the 
reasons to order otherwise, and evidence of past non-abusive conduct is insufficient.  J.F.E. v. J.A.S., 930 
P.2d 409 (Alaska 1996).  A risk of abduction can justify supervised visitation, Monette v. Hoff, 958 P.2d 
434 (Alaska 1998).  Inappropriate discipline of children by a step-parent when the biological parent is 
supportive of that behavior is enough for supervised visitation.  R.M. v. S.G., 13 P.3d 747 (Alaska 2000).  
Drug use by one parent can justify supervised visitation.  Fardig v. Fardig, 56 P.3d 1, 14-15 (Alaska 
2002).  The Supreme Court has stated that they prefer a court ordering supervised visitation when there is 
also a plan in place by which unsupervised visitation can be achieved.  Monette, 958 P.2d at 437.     

c) Transportation costs 

Civil Rule 90.3 requires the court to address visitation transportation costs after child support is 
set, but contains no formula or pattern.  A common trend is: each parent pays one-half, and in particular 
each parent is responsible for the costs of transporting the child to himself/herself from the other parent.  
(This avoids problems with the visitation parent pleading poverty at the end of the summer to avoid 
having to return the child.)   

        d)   Costs for failing to allow visitation 

                                                 
41 See, e.g.,. Colvin v. Colvin, 914 So. 2d 662 (La. App. 2 Cir. 2005). 
42 There have been some questions about how this statute inter-relates with A.S. 25.24.159(g)-(k), the rebuttable 
presumption against giving custody to abusive parents.  Since this visitation statute applies on its face to parents who 
have committed a crime of domestic violence in the last five years, and A.S. 25.24.150(g)-(k) applies to cases where 
there is a “history of domestic violence” (defined as more than one incident or one incident causing serious physical 
injury), the visitation statute would still apply to cases that did not meet the presumption because there had been 
only one act of domestic violence in the last five years and it did not lead to serious injury.  Note that the visitation 
statute does not require that the crime of domestic violence be charged; only committed.   
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There is a specific statute, that allows a party to recover costs for missed visits in the amount of 
$200, AS 20.140.  For this statute to apply, a valid court order must be in effect.  Additionally the Court 
has held that actions to enforce de facto visitation arrangements, not approved by the Court but under 
which the parties have been living, should be governed by the costs and sanctions provisions of AS 
25.24.115, which requires the court to look at the relative economic positions of both sides and whether 
one side has acted in bad faith.   

2. Visitation by non-parent 

In an early ruling, the Alaska Supreme Court ruled that, where a step-parent has assumed the role 
of “in loco parentis,” the stepchild can be treated as a “child of the marriage” for purposes of AS 
25.24.150(a), thereby allowing the court to award visitation rights to the stepparent.  Carter v. Broderick, 
644. P.2d 850 (Alaska 1982).   

The legislature added a clause to the statute governing custody decrees providing that the court 
may “includ[e] an order that provides for visitation by a grandparent or other person if that is in the best 
interests of the child,” AS 25.24.150(a).  Subsequently, in 1995, the legislature enacted a statute that 
allows a grandparent to file a separate petition for visitation rights, AS 25.20.065. 

AS 25.24.060(a) allows a grandparent to intervene in a custody case for visitation if it is in the 
“best interests” of the child.  Similarly, under AS 25.24.065, a grandparent may file a petition for 
visitation after a decree or final order has been entered in a child custody case, if they did not ask for 
visitation during the custody case.  See Harvey v. Cook, 172 P.3d 794 (Alaska 2007).   Domestic violence 
advocates have long been concerned with grandparent’s visitation rights, when the grandparent seeking 
visitation is the parent of a batterer being denied rights.  AS 25.20.065 contains a specific section which 
seeks to address this concern.  Subsection (c) states that a court determining a grandparent's visitation 
rights or the terms of those rights should consider whether there has been a history of domestic violence 
attributable to the child of the grandparent seeking visitation.43   

                                                 
43 In Troxel v. Granville, 530 U.S. 57 (2000), the U.S. Supreme Court reviewed a ruling of the Washington Supreme 
Court which declared the state’s over-permissive grandparent visitation statute an unconstitutional violation of a 
parents fundamental right to decide how to best raise their children.   Section 26.10.160 of the Washington statute 
permitted “any person” to petition a court for visitation rights “at any time” and authorized that court to grant such 
visitation rights whenever “visitation may serve the best interest of the child.”  The State Supreme Court determined 
the statute to be unconstitutional because it infringed on parents’ fundamental right to raise their children.  The U.S. 
Supreme Court agreed with the Washington court ruling and held that parents have a fundamental right to autonomy 
in child rearing and, as applied to Granville, the Washington statute unconstitutionally infringes on that right.  Such 
an infringement violates a parent’s right to due process.    

The Troxel Court’s objection with the Washington statute was the statute’s ability to allow a court to 
determine a child’s best interest based solely upon a judge’s discretion, with no weight given to the parent’s 
determination.   Unless otherwise proven, there is a presumption that fit parents act in the best interest of their 
children.  Troxel supra (citing Parham v. J.R,. 442 U.S. 584, 602 (1979)).  Where that presumption exists, the 
burden rests on the third party to prove that denying visitation would not be in the child’s best interest.  A court is to 
give deference to the fit parent’s decision.   

In the Troxel case, there were no allegations by the petitioners that Granville was an unfit parent.  The 
lower court placed the burden on Granville to disprove that visitation would be in her child’s best interest.  Such an 
application of the statute created an opposite presumption, that the third party visitation was in the child’s best 
interest.   

The court did not hold the Washington statute to be unconstitutional because it did not agree with the state 
supreme court’s opinion that any non-parent visitation petition would assault the integrity of the family unit.  It 
instead limited its analysis and holding within the scope of the lower court’s incorrect application of the statute.  The 
Court declined to address the issue of whether the Due Process Clause requires all third-party visitation statutes to 
include a showing of harm or potential harm as a condition precedent to granting visitation. 
 As of yet, there have been no cases in the Alaska courts that would require a court to apply a Troxel 
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  E. Modification 

1. Modifications of custody 

Generally, to obtain a modification of custody, the movant must show that there has been a 
substantial change in circumstances, and that the modification sought is in the child’s best interests. 
Barrett v. Agluire, 35 P.3d , 5-6 (Alaska 2001).  AS 25.20.110.  Although earlier case law indicated that 
the “change in circumstances” rule was not an absolute requirement, King v. King, 477 P.2d 356 (Alaska 
1970); Nichols v. Nichols, 516 P.2d 732 (Alaska 1973), later case law has maintained that as a 
requirement.  Examples of what does and does not qualify: 

One parent’s frustration of the other’s visitation rights can constitute a change in circumstances, 
Vinzant v. Elam, 977 P.2d 84 (Alaska 1999).  An affidavit from a child indicating which parent he would 
like to live with is not enough for a change of circumstances, where the affidavit was conclusory, it failed 
to offer persuasive reason for wanting to change custody, and custody had been changed, in part, based on 
the child’s wishes one year prior.  King v. Carey, 143 P.3d 972, 974 (Alaska 2006).  A parent’s decision 
to relocate out-of-state is a change of circumstances if it was not provided for in the original custody 
decree.  Barrett 35 P.3d at 8, but, c.f. Nelson v. Nelson, 263 P.3d 49, 54 (JJ. Stowers and Winfree, 
dissenting)(one parent’s anticipated deployment was a change of circumstance requiring a new hearing 
despite fact that the parties had included a “move away” clause in their parenting agreement; agreement 
had two conflicting sections which made the court interpret the move away section as “temporary”).  
Even a temporary move out-of-state may give rise to a change of circumstances warranting modification.  
Fardig v. Fardig, 56 P.3d 1, 12 (Alaska 2002) (move of 12-18 months which might be longer is a change 
of circumstance).  Also, even if the original decree envisioned parents living in separate communities in 
Alaska (only reachable by airplane), a move out-of-state by one parent still constitutes a change of 
circumstances necessitating a hearing.  Bagby v. Bagby, 250 P.3d 1127, 1129 (Alaska 2011).  The legal 
standard for determining custody when one parent seeks to relocate is the same in a modification 
proceeding as in an initial custody determination.  The court should determine if there is a legitimate 
reason for the move and if it is in the children’s best interests. 

A finding that a parent has committed an act of domestic violence can constitute a change in 
circumstances, even when directed against a third person, and even if DV was exhibited before entry of 
the initial custody decree, Lashbrook v. Lashbrook, 957 P.2d 326 (Alaska 1998). Domestic violence 
claims not addressed by the trial court in their prior decree may form the basis of a modification motion, 
assuming they were never raised and adjudicated at the prior hearing.  McAlpine v. Pacarro, 262 P.3d 
622, 627 (Alaska 2011) Abuse, a change in employment requiring significant time away from children, 
signs that children are developing mental health problem and interference with visitation can all be 
reasons for a substantial change in circumstances warranting a hearing on custody.  Hunter v. Conwell, 
219 P.3d 191, 198 (Alaska 2009)(citing Iverson v. Griffith,  180 P. 3d 943, 946 (Alaska 2008); Monette v. 
Hoff, 958 P.2d 434, 436 (Alaska 1998); and Kelly v. Joseph, 46 P.3d 943 946 (Alaska 2008)).  

Informal changes in the physical custody pattern lasting only a few months do not qualify as a 
substantial change in circumstances, McLane v. Paul, 189 P.3d 1039 (Alaska 2008) (three week change 

                                                                                                                                                             
analysis.  Because the Supreme Court’s holding was limited to the application of the grandparent visitation statute, 
the Troxel decision will have more of an affect on how a court can apply a statute rather than the actual validity of 
the statute itself.   Like the Washington law, Alaska’s grandparent visitation statute (25.20.065 (a)(2)) requires a 
showing of the child’s best interest before a grandparent can petition for an order establishing visitation.  Where a 
parent objects to such a petition, and there is no allegation and subsequent finding of parental unfitness, a court 
would be required to give deference to that parent’s determination unless the petitioners are able to overcome the 
presumption.   However, if a parent is not determined to be unfit then it is not likely that the presumption in their 
favor will be successfully rebutted. 
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not long enough), but if such informal changes are of lengthy duration, they may qualify, particularly 
where the new pattern would affect child support; the court has not been very clear on what lengths of 
time do and do not qualify.  Compare Morino v. Swayman, 970 P.2d 426 (Alaska 1999) (ten months is 
long enough) with Gaston v. Gaston, 954 P.2d 572 (Alaska 1998) (12-month period not long enough). 

Even less consistent are the pronouncements as to whether the change in circumstances has to 
relate to a deterioration in the situation of the custodial parent, or whether it can be based entirely on an 
improvement in the situation of the non-custodial parent.  Cases requiring that there be some showing of 
erosion in the ability of the custodial parent include Garding v. Garding, 767 P.2d 183 (Alaska 1988); 
Gratrix v. Gratrix, 652 P.2d 76 (Alaska 1982).  A custodial parent's failure to permit visitation with the 
other parent is a change of circumstances.  Kelly v. Joseph, 46 P.3d 1014, 1018 (Alaska 2002).  Cases 
basing a modification on a showing of improvement in the non-custodial parent’s situation include 
Nichols v. Mandelin, 790 P.2d 1367 (Alaska 1990); Siekawitch v. Siekawitch, 956 P.2d 447 (Alaska 
1998).   

The statute which addresses modification of custody, AS 25.20.110, has a section which makes 
mandatory that the court look at a parent’s history regarding compliance with child support provisions, if 
that parent has knowledge of the order and the ability to pay.  The Court has held that a trial court must 
articulate its consideration of the issue of arrearages when it is important to the court’s custody 
consideration.  Peterson v. Swarthout, 214 P.3d 332, 337-338. 

2. Modifications of visitation 

 The “change in circumstances” necessary to obtain a modification of visitation need not rise to a 
level sufficient to warrant a change in custody, Hermosillo v. Hermosillo, 797 P.2d 1206 (Alaska 1990).  
However, in a subsequent, not-particularly-well-reasoned opinion, the court has labeled the distinction 
between custody and visitation as “more semantic than substantive,” Siekawitch v. Siekawitch, 956 P.2d 
447, 450 fn.6 (Alaska 1998), so this may erode the bi-level threshold of change of circumstances between 
the two contexts.  A hearing is required if the trial court is asked to make a “material and substantial 
change to a visitation order.”  A.H. v. P.B., 2 P.3d 627 (Alaska 2000). 

3. Hearings 

A party opposing a motion to modify custody is entitled to an evidentiary hearing before the 
motion can be granted, Walker v. Walker, 960 P.2d 620 (Alaska 1998); Andrea S. v. David R., 116 P.3d 
589 (2005).  A party seeking modification is entitled to a hearing upon a prima facie showing that there 
has been a substantial change in circumstances and that modification of an existing order is in the best 
interests of the child, Morino v. Swayman, 970 P.2d 426 (Alaska 1999), but if that prima facie case is not 
made, no hearing is required, Deivert v. Oseira, 628 P.2d 575 (Alaska 1981).  A modification request can 
be denied without a hearing where the moving party refuses to produce records central to the modification 
request, L.H. v. Y.M., 961 P.2d 414 (Alaska 1998), or where the facts alleged, even if established, would 
not support a change in custody, C.R.B. v. C.C., 959 P.2d 375 (Alaska 1998).   

VI. CHILD SUPPORT 

A. Rule 90.3 

In Alaska, child support is set by a court rule.  (Federal law required that Alaska set a standard 
child support formula, and with the legislature apparently unable to do so by the deadline, the court 
stepped into the vacuum and promulgated the rule.  However, because the rule is substantive rather than 
procedural, the legislature can amend it by a simple majority rather than the two-thirds vote generally 
necessary to legislatively amend a court rule.)  Private agreements regarding child support are subject to 
the requirements of Civil Rule 90.3 and parties may not agree to a level of child support lower than the 
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rules requires or lower than that provided in a court order without judicial approval.  Rosen v. Rosen, 167 
P.3d 692 (Alaska 2007); Cox v. Cox, 776 P.2d 1045, 1048 (Alaska 1989). 

Details of the formula can be found by consulting the rule, the published commentary and 
examples worked in the court system booklet “How to Calculate Child Support Under Civil Rule 90.3.”  
Essentially, there is one formula for primary physical custody situations (where the primary custodian has 
more than 70% and the visitation parent less than 30% of the time), a second formula for shared physical 
custody situations (where children spend between 70/30 and 30/70 proportions with each parent), and a 
third formula for situations in which the state has custody of the children.  The formulas result in a 
presumptive amount for child support, which the court can vary based on a finding of “unusual 
circumstances.” 

The primary physical custody formula takes into account virtually all the obligor’s income;44 
subtracts out a few specified deductions;45 and multiplies by a percentage46 determined by the number of 
children for whom support is owed to arrive at a support figure.  There is a minimum amount for the 
obligation of $50 per month.  (This is not $50 per month per child; it is $50 per month regardless of the 
number of children.)  During visitation periods of over 27 days, the court can lower the obligor’s monthly 
support figure by up to 75%.   

The shared physical custody formula calculates the amount each parent would pay annually if the 
other parent had primary physical custody of the child; weighs these amounts by the proportion of time 
the other parent has the child under the physical custody pattern; compares these two amounts and 
subtracts the smaller from the larger; multiplies the remainder by 1.5; takes the lower of that result and 
the original “primary physical custody” amount that parent would have to pay; and then distributes the 
resulting annual obligation over either twelve months, or, if the obligor has the children for periods of 30 
consecutive days or more, over those months in which the obligor does not have physical custody.  If a 
parent's income is above the income cap, the income cap does not apply to step one of the calculation 
(determining what the parent would pay if the other parent had primary custody).   Note that it is 
mathematically possible for a parent who has physical custody a majority of the time (51% to 70%) to 
bear a child support obligation to the parent with physical custody a minority of the time.  If the court 
finds that the amount of time each parent will have the child does not accurately reflect the respective 
portions of their incomes each parent will spend on the child, the court may vary the percentages in the 
shared custody calculation; this variance is not subject to the “avoid manifest injustice” standard for 
                                                 
44 The Commentary in section III(A) lists almost thirty types of countable income.  Only three types of income are 
excluded: needs-based income (for example, ATAP, SSI/APA, Food Stamps, probably VA pensions); lump-sum 
withdrawals from pension or profit sharing plans or other funds, to the extent such proceeds have already been 
counted as income for child support purposes (for example, voluntary contributions to a pension plan); and the 
principal amount of one-time gifts and inheritances, although interest from that principal does count, and the 
principal itself may be an “unusual circumstance” justifying departure from the formula.  Obligor parents who 
receive social security disability and whose children receive Child Insurance Benefits ("CIB") are allowed a credit 
for the amount of the CIB.  Miller v. Miller, 890 P.2d 574 (Alaska 1995).  However, a party can "waive" the right to 
this credit.  Whah v. Whah, 53 P.3d 604, 608 (Alaska  2002).  Social security benefits that an obligor parent receives 
for a child of another relationship should not be counted as income.  Osmar v. Mahan, 53 P.3d 149, 152 (Alaska 
2002).  
45 Four categories of deductions are allowed: mandatory deductions from paychecks (federal income tax 
withholding, FICA, medicare tax, mandatory union dues, etc.) and voluntary tax-deferred contributions to a 
qualified retirement or pension plan account, up to 7.5% of the parent's gross wages and self-employment income, if 
the parent is not a participant in a mandatory retirement plan; child and spousal support from prior relationships, if 
court-ordered and actually paid; a calculated deduction for children from prior relationships living in the obligor’s 
household, equal to the amount the obligor would pay for those older children under Rule 90.3 if they lived in the 
other parent’s household; and work-related child care expenses for the children of the current relationship.   
46 These are 20% for one child, 27% for two, 33% for three, and an additional 3% for each additional child.   
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variances under Rule 90.3(c)(1).  Marine v. Marine, 957 P.2d 314 (Alaska 1998).   

The “state custody” formula follows the primary physical custody formula, but if the state has 
custody of some but not all of a parent’s children, the primary physical custody amount is multiplied by 
the proportion of those children in state custody to the total number of the parent’s children.   

“Divided custody” situations (i.e., where siblings are separated, such that one subset lives 
primarily with one parent and another subset primarily with the other parent) are addressed in 90.3(b)(2).  
The first step is to offset the amount that each parent would pay for the child who is in the other parent’s 
primary physical custody, as calculated under 90.3(a) and then offset the amount.  The second step is for 
the court to carefully consider whether the amount should be varied under the “manifest injustice” section 
of 90.3(c)(1).  Divided custody is treated as an unusual circumstance where the court can vary support if it 
is “just and proper.” 

 “Hybrid” custody situations involve a mix of divided and shared custody.  Civil Rule 90.3’s  
section on hybrid custody, 90.3(b)(3), enacts prior court precedent.  The Alaska Supreme Court has ruled 
that the “divided custody” approach laid out in the commentary is appropriate only if each individual 
child is in the primary care of one parent or the other; if at least one of the children is in a “shared” 
custody situation, and the custodial arrangements differ from sibling to sibling, then the case is “hybrid” 
and a different and even more complex rule applies.  The court should start by picking the Rule 90.3 
percentage for the total number of children and prorating that among those children (e.g., 36% for four 
children prorates to 9% per child).  That prorated percentage then gets used in a Rule 90.3(a) calculation 
for children in the primary custody of one parent or the other, and in a Rule 90.3(b) calculation for 
children in shared physical custody situations (including the 1.5 multiplier).  The resulting amounts for 
each individual child are then added or offset to yield a net obligation. Turinsky v. Long, 910 P.2d 590 
(Alaska 1996).  Like divided custody, hybrid custody is an “unusual circumstance” in which support may 
be varied if it is “just and proper.”   

The Commentary to the rule states that “the court may calculate child support based on a 
determination of the potential income of a parent who is voluntarily and unreasonably unemployed or 
underemployed.”  Alaska Rule 90.3(a)(4).  Potential income is based on a parent’s work history, 
qualifications, and job opportunities.  Id.  In deciding whether one parent is voluntarily and unreasonably 
underemployed the court should look at the totality of the circumstances including the parent’s past 
employment, income history and education.  Sawicki v. Haxby, 186 P.3d 546, 551 (Alaska 2008).  One 
parent’s remarriage to a person of wealth does not allow the new spouse’s wealth to be counted as 
potential income if the obligor parent remains underemployed.  Miller v. Clough, 165 P.3d 594, 600 
(Alaska 2007).  Voluntary underemployment has generally been found where prior to the litigation, there 
was a track record of earnings that changed leading one to believe that it was voluntary.  Kowalski v. 
Kowalski, 806 P.2d 1368, 1370 n.2 (Alaska 1991); Pugil v. Cougar, 811 P.2d 1062, 1064 (Alaska 1991).  
However, the Alaska Supreme Court has made it clear that a parent’s track record is only one factor that a 
court should look at and that the relevant inquiry is, based on totality of the circumstances, whether a 
parent’s current situation and earnings reflect a voluntary and unreasonable decision to earn less than the 
parent is capable of earning.  Beaudoin v. Beaudoin, 24 P.3d 523, (Alaska 2001).  Also, that the trial court 
should look at whether the employment is based on economic factors or is a purely personal decision.  
Nunley v. State, Dept. of Revenue, Child Support Enforcement Division, 99 P.3d 7, 11 (Alaska 2004).  An 
obligor parent’s hiding income and assets is the "functional equivalent" of underemployment and can 
permit a trial court to impute income.  Laybourn v. Powell, 55 P. 3d 745, 747 (Alaska 2002).  A parent’s 
decision to forgo work and stay home with subsequent children may qualify that parent as 
“underemployed” if the imputed child support amount would not cause substantial hardship to her 
children  Kestner v. Clark, 183 P.3d 1117, 1123 (Alaska 2008).     

Income is defined quite broadly under the 90.3 and deductions quite narrowly.  See Commentary 
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to Civil Rule 90.3, Section III.  In Shepard v. Haralovich, 170 P.3d 643 (Alaska 2007), the Court found 
that the potential investment income from the proceeds from the sale of a rental property should be 
imputed as income to the mother for purpose of child support.  In Shepard, the mother had previously 
counted the rental income from the property as part of her income.  Post judgment property settlement 
payments are not income for child support purposes, but post judgment interest is to the extent it is 
accrued in the year that child support is being set.  Brotherton v. State, DOR, CSSD, 201 P.3d 1206, 1212-
13 (Alaska 2009).  

One notable deduction that often gets overlooked that is that a parent who has child support owed 
to another parent for children from a previous relationship may deduct that amount from their income.  
This deduction, however, only applies to amounts accrued while the child support is owed to the current 
child, not amounts that are owed from previous time periods for the previous children.  Heustess .v Kelly-
Heustess, 259 P.3d 462, 470 (Alaska 2011).  Similarly, a parent who is the custodian of children in their 
care may deduct the amount that they would pay if they were paying child support to another parent.  This 
involves a calculation of what the parent would pay in child support for that (those) child(ren) only, then 
deducting that from the parent’s income.  See, ARCP 90.3(a).   

There are special exceptions at the high-income and low-income ends of the scale.  Recent 
amendments to the rule eliminated the $50 minimum payment for obligors who had an income below the 
federal poverty guidelines.  However, the rule still includes a $50 minimum child support amount.  ARCP 
90.3(c)(3).  The Rule specifies that the mandatory minimum does not apply to situations where the 
obligor is getting a visitation credit or where the court is utilizing a shared, hybrid or divided custody 
formula.  

At the high end of the income scale, only the first $100,000 of the obligor’s income is considered 
in setting child support.  Thus, there is an effective maximum on child support under the rule, of $1667 
per month (for one child).   

There is one aspect of the Rule’s application that, although not explicit in the Rule itself, has a big 
impact on low-income clientele.  An obligor with children from different relationships has child support 
obligations calculated separately.  Thus, an obligor with three children from one relationship pays 33% of 
the adjusted gross income as support.  An obligor with one child from one relationship and two from 
another relationship pays 42%.47  An obligor with three children from three separate relationships pays 
49%.48  There is a possible exception to this “family grouping” of children in state custody situations, 
since subsection (i) of Civil Rule 90.3 refers to “the total number of the parent’s children,” but the CSED 
does not accept this, and to the author’s knowledge this has not yet been litigated.    

As noted above, all these formulas create a presumptive amount, which the court can vary based 
on a showing of “unusual circumstances.”  The Commentary discusses the more common “unusual 
circumstance” arguments, and classifies most of them as “usual.”  In most cases, the amount should not 
be varied based on agreement of the parties; the birth of subsequent children; relocation of the custodial 
parent; prior or subsequent debts; income of a new spouse of the obligor or the obligee; the children’s 
ages; or denial of visitation.  One spouse’s larger income, each spouse’s independent assets, and a 
significant child support arrearage are not “unusual circumstances” to deviate from the rule.  Laughlin v. 

                                                 
47 If the single child is the oldest, this obligor pays 20% for the child from the first relationship and then gets a 
deduction of that amount from his income prior to calculation of the support obligation for the subsequent two.  
Thus, the obligor would pay 27% of 80% of his adjusted gross, or 21.6%, for those two, which added to the 20% 
yields about 42%.  A similar result follows if the two children are older; the obligor pays 27% for them, and then 
20% of the remaining 73% (14.6%), for a total of about 42%.  
48 This obligor pays 20% of his adjusted gross income for the first child, 20% of the remaining 80% (or 16%) for the 
second child, and 20% of the remaining 64% (or 12.8%) for the third child, for a total of about 49%.   
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Laughlin, 229 P.3d 1002, 1006 (Alaska 2010).  The Court has recently held that a child who runs away is 
a reason for an obligor not to pay child support unless the oblige parent can show that she has incurred 
and will continue to incur expenses.  Killary v. Killary, 123 P.3d 1029 (Alaska 2005).  And, although in 
some cases an unbalanced property distribution may justify a non-formula child support amount, the 
courts are discouraged from approving such arrangements in the first place.  But see CSED v. Pealatere, 
996 P.2d 84 (Alaska 2000). 

The Rule provides for modifications based on a showing of a change of circumstances. There is a 
15% threshold showing required for the change in circumstances; if support would change by less than 
15% the motion should not be granted. Modifications can be prospective only (see discussion below), so 
as a general matter, if a person has a meritorious modification request, the sooner that request is made the 
better.  There is a good deal of disagreement over what constitutes a modification subject to this 
prohibition; see discussion below.  Child support may be modified prospectively without a correlative 
modification in child visitation.  Civil Rule 90.3 Commentary, (V)(C).  Potter v. Potter, 55 P.3d 726 
(Alaska 2002).   

If pleadings are filed with disputed facts as to earned income, the court must generally hold a 
hearing before entering an order.  Routh v. Andreassen, 19 P.3d 593 (Alaska 2001); Adrian v. Adrian, 838 
P.2d 808, 812 (1992).  Pleadings which do not create a material issue of fact do not require a hearing.  
Clugston v. Langham, 2005 WL 3006567.  An obligor’s recalcitrance in providing adequate income 
information or in providing inconsistent income information may lead the court to impute income based 
on the estimated expenses of the obligor.  Byers v. Ovitt, 133 P.3d 676 (Alaska 2006); Benson v. Benson, 
977 P.2d 88, 95 (Alaska 1999). 

Generally child support continues until the child for whom support is ordered turns 18.  In 1992 
the legislature amended the statute to include that support could be ordered for children over 18 who are 
unmarried, attending high school or its equivalent and living with one parent as a dependent.  A.S. 
25.24.170(a).  The Supreme Court has stated that for child support orders entered after the 1992 
amendment, a party moving to extend support need not show a “change of circumstance” since effectively 
they are extending their order rather than modifying it.  State of Alaska, CSED v. McCormick, 3 P.3d 990 
(Alaska 2000). 

The April 2005 amendments to the rule made two additional important changes.  An obligor who 
has seasonal income can now pay their child support in unequal monthly installments if the obligor agrees 
and the court finds that the burden for budgeting for periods of unequal income should fall on the obligee.  
ARCP 90.3(c)(5).  Additionally, 90.3(e)(2) requires the parties to exchange financial information after a 
child support order is entered on the written request of the other party.   

Lump Sum advance payments of child support can be made after careful court review of the 
particular circumstances of the case.  Modifying such an agreement after the fact can be difficult unless 
there is a substantial change in the parties’ circumstances as the parties originally envisioned them.  See, 
Ferguson v. Ferguson, 195 P.3d 127, 133 (Alaska 2008)(mother took lump sum payment could not later 
claim that she needed to modify child support because the original award contemplated that the mother 
would be the primary custodian and adequately envisioned her financial circumstances.)  Such an 
arrangement would not be favored if one of the parents is likely to go on public assistance.  See, 
generally, State, CSSD v. Green, 996 P.2d 84 (Alaska 2000).  

B. The Child Support Services Division 

1. Generally 

Federal law requires, as a condition of the receipt of federal matching funds public assistance 
under Temporary Assistance for Needy Families (TANF), that a state establish an agency to administer 
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child support functions.  These are called “Title IV-D” agencies, as the requirement was enacted as Title 
IV-D (42 U.S.C. 651 et seq.) of the former federal Aid to Families with Dependent Children Act.  It has 
survived its parent program and remains in place even though AFDC has been eliminated and replaced 
with TANF (42 U.S.C. 601 et seq.). 

In Alaska, this agency is the Child Support Services Division, a division of the Department of 
Revenue.  Originally designed principally to enforce court-ordered support obligations, its functions have 
been greatly increased over the years, and it now administratively adjudicates many matters formerly 
exclusively within the jurisdiction of the courts.  It can, entirely through its administrative procedures 
without having to go to court, establish a specific support obligation;49 modify its administrative support 
orders;50 establish paternity;51 in certain instances, disestablish paternity;52 issue subpoenas; assert liens;53 
issue income withholding orders, garnish wages, and attach PFDs;54 suspend driver’s and occupational 
licenses for non-payment of support;55 and issue “medical support orders,” requiring employers to enroll 
an employee’s minor children as health insurance dependents.56   

Many of these accretions to the agency’s authority have been made somewhat reluctantly by the 
state legislature, in grudging acquiescence to federal requirements.  It is not uncommon for the state 
legislature to include a “sunset” date in its legislation, in the hopes that the federal requirement will go 
away and remove the need for the state legislation.  However, to date, the necessary authority to remain in 
compliance with federal requirements has not been allowed to expire. 

The concurrent jurisdiction to set child support of the agency and the courts gives rise to the 
possibility of inconsistent orders.  In Monette v. Hoff, 958 P.2d 434 (Alaska 1998), the court held that 
where child support is presented to the court as part of a custody case, the court is to make a de novo 
determination and the CSSD is entitled to no deference.  The court implied that a different standard would 
apply in a judicial appeal from an administrative support determination.  A state statute, AS 25.27.135, 
provides that where child support cases are pending before both the agency and a court, the case filed 
second in time should abate in favor of the first.  Although Monette did not cite the statute, its ruling is 
consistent with the statute, as the custody case apparently preceded the administrative support case.  
Despite this, if both parties agree that the trial court should independently set child support, the trial court 
can set child support even if the CSSD has made an administrative decision.  McDonald v. Trihub, 173 
P.3d 416, 423 (Alaska 2007).    

Not surprisingly, litigation involving the CSSD has expanded with the agency’s authority.  It is 
important to consult, not only the state statutes (AS 25.27.010-.900) and state regulations (15 AAC 125), 
but also federal statutes (42 U.S.C. 661 et seq., especially 42 U.S.C. 666) and federal regulations (45 CFR 
301 et seq.) issued by the Office of Child Support Enforcement (OCSE).  In building an argument based 
on federal requirements, it is important to review and shepardize Blessing v. Freestone, 117 S.Ct. 1353 
(1997), which held that system wide performance standards (e.g., provision of mandated services in 75% 
of audited cases constitutes “substantial compliance”) did not give rise to individual entitlements 

                                                 
49 AS 25.27.140. 
50 AS 25.27.190. 
51 AS 25.27.165. 
52 AS 25.27.166. 
53 AS 25.27.230. 
54 AS 25.27.062, 25.27.250. 
55 AS 25.27.244, 25.27.246. 
56 AS 25.27.063. 
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enforceable under 42 U.S.C. 1983.  The opinion leaves the door open that some provisions of Title IV-D 
do give rise to individually enforceable rights; and also rules that, to the extent that the statute may do so, 
the statutory enforcement scheme is not comprehensive enough to foreclose 1983 liability, Blessing at 
1362, 1363.   

2. Procedures 

Procedurally, most CSSD administrative support establishment cases start with a Notice and 
Finding of Financial Responsibility (NFFR) which sets a proposed support amount.57  If the CSSD has 
income information on the obligor, then the NFFR sets support based on application of the Rule 90.3 
formula to that income information.  If the CSSD has no income information, then the NFFR sets support 
based on an assumption that the obligor earns the “statewide average income” for an individual of the 
obligor’s sex and age bracket. This approach may be vulnerable in that it results in significantly different 
support figures for men and women, and also that it fails to take into account the drastic income 
differentials between urban and rural Alaska.  The Alaska Supreme Court upheld application of a 
statewide average income approach as a sanction against an individual obligor for failure to provide 
income information in Elsberry v. Elsberry, 967 P.2d 1004 (Alaska 1999), but explicitly noted it was 
reaching the lone argument raised by the obligor in that case, i.e., that the superior court had violated his 
First Amendment rights by questioning the sincerity of his religious beliefs.  In two other cases, the 
Alaska Supreme Court has overturned on other grounds support determinations based on statewide 
average incomes.  Monette v. Hoff, 958 P.2d 434 (Alaska 1998) (superior court in custody case erred by 
adopting CSED support figure based on imputed income, rather than determining de novo); Bostic v. 
CSED, 968 P.2d 564 (Alaska 1998) (CSED cannot impute income until after reasonable efforts to obtain 
income information, and imputation based on “voluntary unemployment” requires prior notice to party 
that voluntary unemployment will be issue at hearing).   

The obligor is given 30 days to request an informal conference and submit additional information 
if s/he disagrees with the NFFR;58 otherwise, the NFFR becomes the final order.   If an informal 
conference is requested, it is usually conducted telephonically, or just on the paperwork.  Following 
issuance of the informal conference decision, there is another thirty-day window to request a formal 
hearing, usually conducted telephonically. Following issuance of the formal hearing decision, there is a 
30-day window to appeal to superior court.  Judicial review is governed by CSSD-specific statutes, AS 
25.27.210-.220, rather than by the general Administrative Procedure Act.   

3. Licensing action 

Among the CSSD’s broad powers is the ability to suspend occupational or driver’s licenses.  This 
was challenged but upheld in Beans v. CSED, 965 P.2d 725 (Alaska 1998).  However, two aspects of the 
opinion are important to note.   

First, the court noted that substantive due process would require that a distinction be drawn 
between those avoiding payment and those unable to pay, and the statute did not draw that distinction.  
However, the statute was saved from infirmity by the fact that it granted the CSSD the flexibility to allow 
release of the license if the obligor was in “substantial compliance with a payment schedule negotiated 
with the CSSD,” and thus “[i]n order to comport with the requirements of due process, CSSD is simply 

                                                 
57 However, if paternity has not been established, the case usually starts with a request that the father voluntarily 
acknowledge paternity, and if this is not done, proceedings are brought to establish paternity before the NFFR is 
issued.  Another exception: if the custodial parent is on public assistance then the CSED may, prior to issuing the 
NFFR, send out a cautionary notice informing the obligor that the support obligation is now owed to the state and 
support payments should be sent to the CSED. 
58 The obligee should be given that same opportunity, although the CSED’s practice has not always recognized this. 
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required to exercise that authority to negotiate a payment schedule on arrearages that is within an 
obligor's ability to pay.”  This flexibility meant that the statute would not necessarily always be applied in 
an unconstitutional manner, and this was sufficient to save it from Beans’s facial constitutional attack.  If 
the statute were applied to an obligor unable to pay, that would be unconstitutional, but Beans did not 
claim that the statute had been applied to him personally without regard to his ability to pay.  (In June 
1998, the legislature amended the statute to explicitly include an “inability to pay” defense, SLA 1998, 
ch. 132, §53.) 

Second, the court noted that AS 25.27.246(i) limited the grounds on which judicial relief may be 
requested to three narrow issues, and these did not explicitly include inability to pay.  The court ruled the 
statute ineffective to prevent a litigant from challenging an unconstitutional application of the statute, i.e., 
seeking judicial relief based on inability to pay.  With that limitation, subsection (i) passes constitutional 
muster.  The court “read out” of subsection (i) the language purporting to limit judicial review to the three 
enumerated issues; relief could also be sought on the ground of inability to pay, with the burden of proof 
on the obligor. 

4. Hardship Waivers 

The CSSD has specified the criteria it uses in issuing an order to withhold and deliver.  Under 15 
AAC 125.540, the withholding amount has to include the ongoing monthly support obligation, the 
monthly interest, and an amount to be applied towards the arrears, determined in accordance with an 
amortization table set out at 15 AAC 125.545.   

An obligor can request a “hardship waiver” from the withholding order. The CSSD has 
promulgated 15 AAC 125.550 and 560, setting out some standards for hardship waivers. 

C. Past support issues 

1. Where no order has been entered 

The Alaska Supreme Court in Matthews v. Matthews, 739 P.2d 1298, 1299 (Alaska 1987), noted 
that a parent is obligated by statute (AS 25.20.030) and by the common law to support his or her children, 
and further observed that this duty of support exists even in the absence of a court order of support and 
that "[a] parent's duty of support encompasses a duty to reimburse other persons who provide the support 
the parent owes."  The court analogized this to an action on a debt.  This has led to the understanding that 
such reimbursement claims may be brought as part of a divorce or in an independent action.  There is no 
Alaska case law on the question of whether or not failure to raise a past support claim in a divorce case 
gives rise to a waiver or res judicata claim barring a subsequent independent case seeking reimbursement; 
the author’s guess is that there is no bar.   

Back support is generally calculated by applying Civil Rule 90.3, Vachon v. Pugliese, 931 P.2d 
371 (Alaska 1996).  The Commentary to the rule states that the general rule is that Civil Rule 90.3 applies 
to retroactive establishment, but that "the court should consider all relevant factors in such a situation, 
including whether the obligor was aware of the support obligation, especially if the obligor had children 
subsequent to that child.  Alaska Civil Rule 90.3 Commentary, VI.E.1. Actual income not predicted 
income should be used in determining back support.  Spott v. Spott, 17 P.3d 52 (Alaska 2001).  If the 
evidence presented of past income to the court is not credible, then the court may impute income based on 
average wages for the type of work that the obligor performs.  McDonald v. Trihub, 173 P.3d 416, 427 
(Alaska 2007).   

As to a statute of limitations: Where the CSSD brings an action to reimburse the state for public 
assistance paid for the child, AS 09.10.120 limits the state to six years of back support.  Agency v. CSED, 
945 P.2d 1215 (Alaska 1997).  When the action is brought by or on behalf of a private party, the 
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limitations period is ten years (see AS 09.10.100 “[a]n action for a cause not otherwise provided for 
may be commenced within 10 years after the cause of action has accrued”) and is tolled during a 
child’s minority.  Heustess v. Kelly-Heustess, 259 P.3d 462, 469 (Alaska 2011).  Note that this 
limitations period discussion deals only with back support when no order has been entered.  
When an order has been entered, the situation is different. 

If CSSD enters an order that lapses as of a certain time, and then CSSD comes back later to 
collect support as of the time of the lapse of the order, the Court has held that this is not a prohibited 
retroactive modification of child support since no order was in place after the initial order lapsed.  State, 
Dept. of Revenue v. Wallace, 119 P.3d 992 (Alaska 2005). 

2. Where an order has been entered 

The problem in this area stems from the federal prohibition against the retroactive modification of 
support arrears.   

This prohibition was motivated principally by difficulties encountered in the interstate 
enforcement of child support decrees.  Historically, attempts to enforce one state’s child support decrees 
in another state were defended against on the ground that a child support judgment, since it was subject to 
modification based on a change of circumstances, was not a final “judgment” within the meaning of 28 
USC 1738, the statutory full faith and credit provision.   

Congress has since solved this problem with the enactment of the “full faith and credit for child 
support orders” law, 28 USC 1738B.59  But an earlier attempt was made to solve the problem by requiring 
the states to merely prohibit any retroactive modifications of child support: Omnibus Budget 
Reconciliation Act of 1986, P.L. 99-509, Section 9103(a) (the Bradley Amendment), codified at 42 
U.S.C. 666(a)(9).  Alaska incorporated this prohibition into Rule 90.3, in subsection (h)(2).  Questions 
regarding the scope of this prohibition have troubled this area of the law since then. 

a) Limitations periods 

Once a support order has been entered, there is almost no time limit on the ability of the CSSD to 
enforce that order.   

For domestic child support judgments, arguments that the ten-year statute for enforcement of 
judgments (AS 09.10.040) should apply have been rejected.  State ex rel. Inman v. Dean, 902 P.2d 1321 
(Alaska 1995); State ex rel. Gause v. Gause, 967 P.2d 599 (Alaska 1998).   

The only potential limitation for enforcement of domestic child support judgments is that of AS 
09.35.020 and Rule 69(d), i.e., a judgment creditor seeking to execute upon a judgment after a lapse of 
five years must show good cause for the delay.  This does not constitute an absolute time limit on 
enforcement.  And even this fairly loose rule is not applicable to the CSSD to the extent it relies on its 
own administrative collection procedures rather than seeking court remedies, CSED v. Gerke, 942 P.2d 
423 (Alaska 1997).  

It is likely that foreign child support judgments are subject to the ten-year statute for actions on 
judgments, AS 09.10.040, see State ex rel. Inman v. Dean, 902 P.2d 1321, 1323 n. 5 (Alaska 1995); 
Young v. Williams, 583 P.2d 201 (Alaska 1978).  However, the federal Full Faith and Credit for Child 
Support Orders Act contains a requirement that “[i]n an action to enforce arrears under a child support 
                                                 
59 Developments in family law also motivated 28 USC 1738A (Parental Kidnapping Prevention Act) and 28 USC 
1738C (Defense of Marriage Act).   
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order, a court shall apply the statute of limitations of the forum State or the State of the court that issued 
the order, whichever statute provides the longer period of limitation,” 28 USC 1738b(h)(3), and this may 
undercut disparate treatment of foreign and in-state child support judgments.   

b)  “Zero support orders” 

Prior to the 1987 enactment of Rule 90.3, it was not uncommon for divorces and custody cases to 
be resolved by a settlement that included a stipulation for zero child support.  The Alaska Supreme Court 
sanctioned this practice to some extent in Malekos v. Yin, 655 P.2d 728 (Alaska 1982), holding that such 
decrees were valid, but prospectively retractable by the custodial parent.  In 1984, the legislature enacted 
AS 25.27.065, which did not prohibit waivers of support, but placed three limitations on such waivers.  
First, any waiver of “past or future” support has to be in writing, signed by the obligor and representative 
of the obligee.  Second, if child support has been assigned to the state, a waiver that has not been adopted 
as part of an administrative order is not effective during a period for which the obligee is receiving public 
assistance.  Third, a court in a divorce, dissolution or separation case cannot accept a waiver without 
proof that the custodial parent can support the child.  In 1985, the CSSD adopted a regulation under which 
an agreement to waive support which complied with AS 25.27.065 would be adopted as an administrative 
order waivers would only be adopted as administrative orders if the agreement stated the reason for the 
waiver and if the obligor was permanently disabled and receiving benefits for the disability, or was 
receiving public assistance.  15 AAC 125.120. 

The 1987 promulgation of Rule 90.3 effectively superseded Malekos, as well as the statute, and 
zero-child-support orders were no longer to be approved as a general matter, Cox v. Cox, 776 P.2d 1045 
(Alaska 1989).  However, pre-1987 zero-support decrees, and zero-support agreements not put into 
decrees, continue to be governed by Malekos and are thus binding until modified prospectively, Taylor v. 
McGlothlin, 919 P.2d 1349 (Alaska 1996).   

The question thus arises as to whether such zero-support orders should be modifiable 
retroactively.  In CSED v. Gammons, 774 P.2d 181 (Alaska 1989), the court did not address the 
retroactive modification issue directly, but did deal with a zero-child-support order in the context of AS 
25.27.125(a), which allows the CSSD to pursue the obligor for reimbursement of public assistance 
provided to the custodial parent, up to the limit of the amount the obligor was required to pay under a 
prior court order.  The court engaged in a neat bit of definitional sleight-of-hand in holding that a zero 
child support order was not a “support order” within the meaning of AS 25.27.125(a).  This would seem 
to implicitly allow retroactive modification of a zero-child-support order.  However, five years later, in 
Perry v. Newkirk, 871 P.2d 1150, 1155 (Alaska 1994), the court held that a zero-child-support order could 
not be retroactively modified.  It is not clear whether Perry v. Newkirk effectively displaced the ruling in 
Gammons, or alternatively whether Gammons continues to govern support sought by the state to 
reimburse itself whereas Perry v. Newkirk governs support sought by the custodial parent.  The questions 
of zero-child-support orders should become rarer over time, as zero-support orders had to predate the 
1987 promulgation of Rule 90.3.   

c) Modification orders effective as of date of service 

Rule 90.3(h)(2) states, “A modification which is effective on or after the date that a motion for 
modification, or a notice of petition for modification by the CSSD, is served on the opposing party is not 
considered a retroactive modification.”  

This is a well-recognized but limited-scope “exception” to the prohibition.  Note that it is the date 
of service, not the date of filing, which fixes the date as of which the modification can be effective.  It is 
not clear, in cases where service is by mail, whether “date of service” means date of mailing or date of 
receipt.  Attempts to file motions to modify which are procedurally defective will not qualify to set a date 
for when a modification will be effective.  Wright v. Wright, 22 P.3d 875 (Alaska 2001).  See also Paxton 
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v. Gavlak, 2004 WL 2320355 (Alaska 2004) (reducing father's 1989 child support obligation from 1997 
date CSED issued notice of petition for modification, rather than from date of November 1999 superior 
court petition, was not improper retroactive modification of court-ordered child support; father first 
sought modification based on changed financial circumstances with CSED in 1997, and CSED's 
communications that it was closing case did not conform with rules of appellate procedure, such that 
CSED never closed its administrative file with a final, appealable decision denying father relief before 
November 1999). 

The Alaska Supreme Court has interpreted this as setting the service date as the “preferred 
effective date,” and a finding of good cause must be made to vary that.  CSED v. Dillon, 977 P.2d 118 
(Alaska 1999) (obligor who did not receive motion to modify because the CSSD failed to update his 
address did not have good cause because he received Notice of Petition and was on warning); State of 
Alaska, CSED v. Wise and Wolf, 122 P.3d 212 (Alaska 2005) (administrative delay of nine months is not 
good reason to deviate from the rule that Notice of Petition is date from when modification is effective).    

The one “practice tip” in this area concerns administrative modification requests submitted to the 
CSSD.  Because of the agency’s backlog, it frequently will not serve the other party with the request for a 
significant period.  The requester may think s/he has fixed an effective date by sending the request to the 
CSSD, but that is not the case.  The requesting party would be well advised to serve the opposing party 
directly, and keep documentation of that service, to avoid postponing the effective date for several 
months.   

d) CSSD administrative defaults 

Obligors, frequently ignore the CSSD’s Notice and Finding of Financial Responsibility (NFFR).  
If the obligor does not request an informal conference, the NFFR becomes final, both as to ongoing 
support amounts and as to amounts for past periods covered by the NFFR (sometimes called “instant 
arrears”).   

In past years, the CSSD used AFDC grant levels for the support amounts in its NFFRs.  This set 
an obligation far out of reach of many obligors.60   

The superior court held in Lindoff v. Lindoff, 1JU-95-1309 CI (Order Granting Cross Motion for 
Summary Judgment, Feb. 13, 1996), that this practice did not comply with the Rule 90.3 requirement that 
the support amount be based on the obligor’s income.  As such, the resulting administrative default order 
was void and did not prohibit an accurate recalculation of the child support based on the obligor’s actual 
ability to pay, at least on the facts of that case.    

Subsequently, the legislature adopted AS 25.27.195, specifically authorizing the agency to set 
aside administrative default amounts based on considerations other than the obligor’s ability to pay.  The 
statute does not allow for any refunds, but it does allow arrears to be recalculated, down to zero.   

The CSSD set up a special team to process these, and has distributed a form packet for making 
this request.  The obligor has to submit income affidavits and documentation for relevant past years.  For 
obligors with little or no income, the practice has developed into doing a “diligent inquiry” of records 
from the IRS, from the Social Security office, and from Unemployment Insurance Division to try to 
reconstruct earnings for those years, and have the obligor execute the affidavit as best s/he can.  The 
CSSD then recalculates the support obligation and sends the client a “Consent Agreement” which the 

                                                 
60 CSSD has changed this practice.  Currently, if the CSSD has income information about the obligor, it applies the 
Rule 90.3 formula to that income to calculate the support amount in the NFFR; if it does not, it uses a table of 
“statewide average incomes.”  This table lists average incomes by sex and by age bracket. 
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client is to sign and return.  If the client does not execute and return the Agreement, the arrearage stays at 
its artificially inflated level.  Clients frequently need assistance in assembling the information and 
preparing the affidavits. 

There is one aspect of this recalculation that should be mentioned.  Oddly, delaying the 
recalculation may in some respects benefit the obligor.  The CSSD never moves the arrearage below zero 
in these recalculations, that is, it never makes a refund, even if it turns out the obligor has overpaid the 
child support obligation as properly calculated.  Nor does the CSSD allow a credit for past overpayments 
against future obligations.  Thus, an obligor who has overpaid, and who will face an ongoing support 
obligation in the future, may in fact benefit from delaying the recalculation.  The arrearage recalculated in 
January will be zero, with ongoing support set at (for example) $50 per month.  By July, the obligor will 
have a new arrearage of $300.  By contrast, if the same obligor has the recalculation performed in July, 
the arrearage as of July will be zero.  This point is probably of more academic interest than anything else.  
First, as a practical matter, most clients are anxious to get the recalculation performed as quickly as 
possible.  Second, if ongoing support will not be assessed (e.g., the child has reached majority age, or the 
custodial parent has withdrawn from services and is not on public assistance), then the “procrastination 
advantage” evaporates.  Third, any “procrastination advantage” can be lost if the CSSD garnishes any 
more income in the meantime.  Fourth, there is always the risk that the CSSD will change its regulation 
and stop performing the recalculations at some point, and if the client hasn’t made his/her request he may 
be out in the cold.  At some point someone may want to litigate the question of the credit against future 
support.     

The CSSD initially took the position that the Administrative Consent Order procedure was only 
allowable insofar as the state owned the arrearages.  The CSSD would not recalculate back support for 
periods when the custodial family was not on public assistance, unless the obligor obtained the 
permission of the obligee.  However, in Lincoln, the hearing officer for the Department of Revenue ruled 
that the CSSD should proceed with that recalculation without requiring the obligor to get the obligee’s 
consent; as long as the obligee was given notice and an opportunity to be heard on the recalculation issue, 
that was sufficient.   

(e) Preclusion 
 
One section of Rule 90.3 gives some relief to parents who have assumed custody of a child for 

whom they owe a duty of support, but have not yet modified their custody/child support decree.  ARCP 
90.3(h)(3) provides that an obligee who consents to the obligor assuming custody of a child for a period 
of nine months or more during which time that obligor owed support, may not be able to collect support 
during that time period if they acquiesced to the obligor’s assumption of custody.  The obligor has to 
prove this by clear and convincing evidence.  Case law holds that preclusion may only be used if the 
obligor actually has the children rather than a third party assuming custody.  Webb v. State of Alaska, 
Department of Revenue, CSED, 120 P.3d 197 (Alaska 2005). 

(f) Court defaults 

Court-ordered defaults for inflated support amounts usually arise from CSSD modification 
motions filed in older divorce or dissolution cases, or from CINA cases.  In the first context, pursuant to 
the federal requirement that the CSSD review all ongoing support orders periodically, the CSSD will 
request income information from the obligor.  If that is not forthcoming voluntarily, the CSSD will file a 
motion in the divorce or dissolution file seeking a court order that the income information be provided.  If 
the obligor does not comply with the deadline set in that order, the CSSD will move for sanctions.  
Formerly, the sanction was that child support would be calculated based on the maximum income to 
which Rule 90.3 applies (currently $100,000).  Currently, the sanction requested is that child support be 
based on the statewide average incomes table.  In the CINA context, the CSSD would request income 
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information from the obligors, and if this was not forthcoming, the CSSD would file a motion with the 
court asking that support be set at an amount reflecting the cost of a foster care placement as calculated by 
the DHSS.   

The CSSD cannot administratively recalculate arrears under a default court judgment, and thus as 
a general matter court defaults are more difficult to deal with than administrative defaults.  Unlike the 
CSSD setting where there is a self-help packet to set aside administrative defaults, there is no self-help 
packet to file a Rule 60(b) motion to set aside a judicial default.  Further, the law is not entirely clear as to 
whether a court acting under Rule 60(b) is exempt from the prohibition against retroactively modifying 
arrears.   

One line of reasoning is that the prohibition was aimed at modifications due to changes of 
circumstances, and its scope should be interpreted accordingly.  Under this approach, a Rule 60(b) order 
which changes the child support amount due for past periods would not be prohibited; since the federal 
prohibition was intended to place child support judgments on a par with other court judgments, they 
should be subject to Rule 60(b) the same as other judgments.  The Alaska Supreme Court has allowed a 
Rule 60(a) change to a child support judgment despite the prohibition on retroactive modifications, 
DeVaney v. CSED, 928 P.2d 1128 (Alaska 1996), so it would seem logical that Rule 60(b) should apply 
as well.  However, one can also interpret 42 USC 666(a)(9) as an absolute limitation on what courts can 
do under any approach including Rule 60(b) motions, and it is this interpretation that the CSED usually 
puts forth.   

Assuming one gets around the federal prohibition, there is also the fact that one has to show 
proper grounds under one of the subsections of Rule 60(b).  Depending on the facts, the “mistake, 
inadvertence, surprise, or excusable neglect” under subsection (1) may have application, and occasionally 
there has been some misstatement or misleading omission by the CSSD which may rise to the level of 
fraud under subsection (3); but under both subsections, the motion has to be filed within one year of the 
judgment, and even within that year the motion can be denied if the motion was not filed within a 
“reasonable time.”   

If the one of these first three subsections of Rule 60(b) is the only option, then an argument that 
can be raised to give limited retroactive application to the relief is based on the statute making each 
periodic child support payment a judgment that vests when it becomes due, AS 25.27.226; see State ex 
rel. Inman v. Dean, 902 P.2d 1321 (Alaska 1995).  The court might be persuaded that a motion under one 
of these first three subsections can be given application to those periodic payments that have vested as 
judgments within the twelve-month period preceding the motion.   

Under (b)(4), the judgment can be set aside if it can be shown to be void.  The most frequent 
grounds for invocation of this subsection are lack of subject matter jurisdiction, lack of personal 
jurisdiction, and denial of due process.  At least as to the latter two, there would be a federal constitutional 
dimension, and thus even if the federal statutory prohibition were to apply, it would have to give way to a 
higher authority.  Another aspect of a (b)(4) motion is that it can be brought at any time; it is not subject 
to the “reasonable time” limit of the other subsections. 

Under section (b)(5), relief can be granted “if the judgment has been satisfied, released, or 
discharged, or a prior judgment upon which it is based has been reversed or otherwise vacated, or it is no 
longer equitable that the judgment should have prospective application.”  This subsection is important to 
disestablishment of paternity cases, but has not played a large role in arrears recalculation motions.  And 
after Ferguson v. CSED, 977 P.2d 95 (Alaska 1999), it is not likely to in the future.   

Relief under subsection (b)(6), covering “any other reason justifying relief from the operation of 
the judgment,” is only available if the circumstances are extraordinary and do not fall within the reasons 
listed in clauses (1) through (5).  (Thus, if one presents an argument that would entitle one to relief under 
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the 1st clause, but the motion is filed outside the time limit for a (b)(1) motion, relief is not alternatively 
available under (b)(6), see Village of Chefornak v. Hooper Bay Const., 758 P.2d 1266 (Alaska 1988)).   

The approach here is generally to put together some kind of plausible argument for Rule 60(b) 
relief.  Frequently, the CSSD will not oppose the motion, since the agency generally has no particular 
interest in maintaining an artificially inflated arrearage.   

The points and authorities in support of such motions usually include (1) a fact-specific argument 
justifying relief under Rule 60(b); (2) a citation to Pacana v. State, 941 P.2d 1263, 1266 (Alaska 1997), 
for the proposition that “[t]he comments to the Bradley Amendment state, ‘Federal law and regulations do 
not prohibit the correction of improperly calculated arrearages.’  54 Fed. Reg. 15762 (1989)”; (3) a 
citation to DeVaney v. CSED, 928 P.2d 1128 (Alaska 1996), for the proposition that Rule 60(a) relief 
allows retroactive adjustment of child support amounts, and thus Rule 60(b) should encompass that same 
result; (4) a citation to AS 25.27.195, which makes the identical relief available in the administrative 
context, and to various authorities stressing the importance of consistency and uniformity in the area of 
child support.61  

3. Offsetting mutual past due support amounts against each other 

This issue generally involves a factual situation in which the children have lived with one parent 
for an extended period, and then with the other parent for an extended and/or ongoing period, and the 
question is whether the back support owed from mother to father can be offset against the past support 
owed from father to mother, or whether either amount can be used as a credit against an ongoing support 
obligation.  This issue arises in a variety of contexts.  There may or may not have been a child support 
obligation set for one or both of these situations, and that order may have been administrative or judicial. 
At the administrative level, the CSSD opens a separate case for mom’s obligation to dad and dad’s 
obligation to mom, and it is not unusual for both to be having their PFDs garnished for support 
obligations owed for the same children.  

Basically, if neither parent has been on public assistance, then there is usually some way to offset 
the two support amounts against each other, but if either has been on AFDC or ATAP or Tribal TANF or 
public assistance in another state, then the support obligation for that period is owed to another entity and 
an offset argument is likely to fail. 

One preliminary question is whether the period which the child spent with one parent is 
“extended” enough.  A parent with physical custody for one month out of twelve is not in a strong 
position to claim child support for that month.  In Alaska, a rough rule of thumb is to use the 30% figure 
used as the threshold for shared support calculations. 

If no support obligation has been set for either parent, then it may be possible to perform a shared 
custody support calculation for the entire past period, or to do so year-by-year.  This automatically 
incorporates the offset.   

If one support obligation has been decreed and the other is inchoate, then one runs across the 
problem that an attempt to formalize the second obligation may be blocked by the inability to 
retroactively modify the first.  However, this may be fact-specific; the first decree may not cover the time 
                                                 
61 “The second purpose of 90.3 is to promote consistent child support awards among families with similar 
circumstances.  Third, the rule is intended to simplify and make more predictable the process of determining child 
support, both for the courts and the parties.  Predictable and consistent child support awards will encourage the 
parties to settle disputes amicably and, if resolution by the court is required, will make this process simpler and less 
expensive.”  Commentary to Civil Rule 90.3, paragraph I(B).  See also Vachon v. Pugliese, 931 P.2d 371 (Alaska 
1996) (reimbursement for past periods should be calculated under Rule 90.3).   
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frame for which one is seeking past support.  Or, you may be able to just independently establish a 
separate Matthews obligation in a separate case, and then take steps to offset the two.   

If there is a custody decree, then one must bear in mind the Alaska rule that the support obligation 
is to be set based on what the decree reads, even if that does not correspond to what the children’s actual 
physical custody arrangement is.  Turinsky v. Long, 910 P.2d 590 (Alaska 1996).  This doesn’t apply if 
there is a custody modification motion pending, Boone v. Boone, 960 P.2d 579 (Alaska 1998).62   

It is clear that child support should not be offset by visitation sanctions owed by the child support 
obligee, Hermosillo v. Hermosillo, 962 P.2d 891 (Alaska 1998).   

 (f) Non-specific orders  

Child support orders that are not specific enough to account for modifications do not violate the 
ban on past support orders.  Bailey v. Bailey, 63 P.3d 259, 262 (Alaska 2003). In Bailey, the trial court 
had entered a hybrid order for the children.  The parties shared custody of one child and one parent had 
primary custody of one child.  When the primary custody child turned eighteen, the order did not account 
for how the child support amount would be adjusted with just one child.  Since the order was not clear, 
the mother could obtain past due child support.  Id. 

 D. Disestablishment of paternity and related issues  

1. Introduction 

An erroneous paternity determination is apt to arise in one of three contexts: (1) the presumption 
of legitimacy, i.e., a child born to a married woman is her husband’s child; (2) a man executes an affidavit 
of paternity under a mistaken belief that he is the father, or sometimes a well-intentioned but naive 
judgment that it will be best for the child for him to acknowledge paternity regardless of any doubts or 
suspicions to the contrary; and (3) a default judgment entered in a paternity case brought by the CSSD.  A 
fourth, closely parallel, type of situation can arise when a cultural adoption has occurred. 

2. The presumption of legitimacy 

There is a presumption in Alaska that a child born to a married woman is the child of her 
husband.  It is rebuttable by clear and convincing evidence, Smith v. Smith, 845 P.2d 1090, 1092 (Alaska 
1993).  Generally, genetic testing excluding the husband as the biological father will rebut the 
presumption.  In re J.B., 922 P.2d 878 (Alaska 1996).  Affidavits from the husband and wife denying the 
husband’s paternity rebut the presumption sufficiently to compel the CSSD to conduct genetic testing, 
CSED v. A.H., 880 P.2d 1048 (Alaska 1994).  Although other states, and the Uniform Parentage Act, take 
the view that paternity must be disestablished in the presumed father before paternity proceedings can be 
pursued against another person, the Alaska Supreme Court has rejected this bifurcated approach, and held 
that genetic testing can be required of the alleged biological father even if paternity has not been formally 
disestablished in the presumed father.  Rubright v. Arnold, 973 P.2d 580 (Alaska 1999).   

When one is faced with the task of rebutting the presumption of legitimacy, there are several 
options. 

First: if the husband, wife and biological father are all in agreement as to the need to rebut the 
                                                 
62 Boone did not base its ruling on that distinction explicitly, and could be read as overruling sub rosa the rule in 
Turinsky; but the Alaska Supreme Court reinforced Turinsky subsequent to Boone in Morino v. Swayman, 970 P.2d 
426 (Alaska 1999), so the most logical reconciliation is that the filing and service of a custody modification motion 
takes the case out from under the Turinsky rule.   
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presumption, the Bureau of Vital Statistics has a three-party affidavit that they can complete and submit 
to the BVS, which will then amend the child’s birth record to reflect the child’s true biological father.  AS 
18.50.160(d). 

Second: if the child is less than three years old, then the CSSD can be required to disestablish 
paternity under AS 25.27.166.  This statute does not apply if the paternity determination is by court order, 
or by an affidavit of paternity,63 or by previous positive genetic tests.  It does apply, however, to 
presumption of legitimacy cases.  The CSED has enacted implementing regulations, 15 AAC 125.232-
.252.  CSSD's current position is that only fathers trying to disestablish paternity may utilize the 
administrative process, a position which raises equal protection concerns.  

In the past, the CSSD has only incompletely fulfilled its responsibilities under this statute; it 
would conduct the genetic testing, but then merely convey the results to the parties, leaving them to 
petition the court for a court order disestablishing paternity.  The most recent set of the implementing 
regulations, promulgated as of October 1998, apparently discontinue this and allow the CSSD to complete 
the task by issuing an administrative disestablishment order.  In all likelihood, there are several cases of 
persons who petitioned the CSSD between 1995 when the statute was enacted and 1998 when the CSSD 
finally undertook its full responsibility, and as to those individuals there will be future litigation over what 
the consequences are of the CSSD’s incomplete performance of its duties.   

Third: if all else fails, a court order can be sought.  However, there are varying approaches taken 
by the different trial court judges, and obtaining a court order is not necessarily straightforward.  Some 
judges will issue a disestablishment order only if all three principals sign a BVS affidavit – which makes 
the whole exercise futile, since if the principals were willing to sign a BVS affidavit no court order would 
be necessary.  Some judges insist on genetic testing prior to disestablishing paternity.  In that case, an 
order for genetic testing should be sought, specifically providing that the CSSD is to arrange the testing; 
the CSSD generally complies with such orders.  Some judges will not disestablish paternity unless and 
until the biological father is ready to acknowledge paternity, or has been made a party and will be tested 
simultaneously, so that the court’s orders don’t deprive the child of a father.   

The difficulties of obtaining a court order disestablishing paternity can be daunting, but generally 
they get worse as time goes on, and the best advice to clients is to face these issues up front rather than 
sweeping them under the rug.  Many couples petitioning for a dissolution are faced with this problem, and 
some in their eagerness to terminate the marriage attempt to bypass the problem, either by omitting the 
child from the dissolution altogether, or by proceeding with the dissolution on the basis that the child is in 
fact a child of the marriage.  Neither is a particularly good idea.  Omitting the child from the dissolution is 
by and large a meaningless act; it does not affect the child’s status and it does not preclude the CSSD 
from pursuing the husband, so its only effect is to prolong the period for which the husband is financially 
responsible for the child.  See CSED v. Wetherelt, 931 P.2d 383 (Alaska 1997).  Treating the child as a 
child of the marriage may eliminate the possibility of straightening out the child’s legal paternity at a later 
date.  The court may conclude that the husband has undertaken a contractual obligation to support the 
child regardless of paternity, Dewey v. Dewey, 969 P.2d 1154 (Alaska 1999); or the court may find 
“paternity by estoppel,” see Wright v. Black, 856 P.2d 477 (Alaska 1993), although the showing of 
“prejudice” necessary to support paternity by estoppel must be financial prejudice, not emotional or social 
prejudice to the child, B.E.B. v. R.L.B., 979 P.2d 514 (Alaska 1999) (overruling Wright v. Black in part).  

It is not clear whether there is some absolute time limit on bringing an action to disestablish 
paternity.  It is clear that laches is not recognized as a bar to a disestablishment action, T.P.D. v. A.C.D., 
981 P.2d 116 (Alaska 1999); paternity by estoppel provides the only equitable exception to the rule that 

                                                 
63 The exception for affidavits of paternity was added in an amendment to the original statute, apparently at the 
behest of the CSED.     
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only biological and adoptive parents are responsible for child support, id.   

When paternity is disestablished by court action, the termination date for the duty of support is 
the date the complaint is filed, T.P.D. v. A.C.D., 981 P.2d 116 (Alaska 1999).   

3. Erroneous paternity acknowledgements 

State law (AS 18.50.165), in conformity with a federal requirement (42 USC 652(a)(7)), makes 
an acknowledgement of paternity rescindable before the earlier of (1) 60 days from the acknowledgment, 
or (2) initiation of a support case.  

The CSSD’s statutory paternity disestablishment duty does not extend to erroneous 
acknowledgements. As originally enacted in 1995, the statute did cover cases in which paternity had been 
established by acknowledgement in an affidavit.  In 1997 the statute was amended to exclude such cases 
from the statute’s coverage, although the legislature put a sunset date on the amendment of July 1, 2001, 
following which the statute will again include acknowledgements.  SLA 1997, ch. 87, sec. 100, 148(c), as 
amended by SLA 1998, ch. 132, sec. 53.  Thus, the CSED did have a responsibility between 1995 and 
1997 to assist in paternity disestablishment based on erroneous acknowledgements, and it may have that 
duty again as of 2001. Otherwise, however, court action may be the only option.   

The Alaska Supreme Court has held that a person’s legal acknowledgement of paternity by 
affidavit creates no duty of support until a support order is entered.  Instead, only a presumption of 
paternity is created by the affidavit which can be rebutted by clear and convincing evidence.  To hold 
otherwise would violate due process.  State, CSED v. Button, 7 P.3d 74 (Alaska 2000).  In Button, the 
Court also held that paternity by estoppel would not have been a valid claim by CSSD in this type of case 
because an estoppel claim must include both reasonable reliance and economic prejudice.  Here, CSSD 
could have pursued the biological father for support. 

4. Court default paternity judgments 

A good deal of what has been said above with respect to setting aside default support judgments 
has bearing on the issue of setting aside default paternity judgments, but there are some additional points 
in the paternity disestablishment context that merit further discussion. 

Sometimes, clients come in with genetic testing already having been performed; sometimes, they 
come in wanting to get an order that such testing be performed.  Although the CSSD has not been 
particularly consistent in setting policies in this area, it has informal rules of thumb.  If the genetic testing 
has already been performed and demonstrated non-paternity, it will not oppose the motion to disestablish 
paternity, although it will argue over prospective enforcement of support arrearages, see below.  If, on the 
other hand, genetic testing has not been performed and the motion requests that the CSSD conduct such 
testing, then the CSSD will non-oppose the motion if it is filed within a year of the paternity judgment, 
but will oppose it otherwise. 

When one is at the point of filing the motion to set aside the paternity judgment, the question of 
what will happen to the support obligation which is based on that paternity judgment has to be 
considered.  As a general matter, there are four possibilities.  

First, the court may keep the support obligation in place in its entirety, either refusing to set aside 
the judgment or finding some other basis (e.g., contractual) to impose the obligation.  This is rare.  The 
Alaska Supreme Court has recognized support obligations on the part of non-biological parents in a very 
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limited scope of cases, none of which dealt with default paternity judgments.64  However, given the right 
facts, it is possible that estoppel or contractual principles would apply to maintain a support obligation.   

Second, the court may terminate the assessment for ongoing support, but let the CSED continue 
to collect arrears that have accrued up to the point the motion was filed.  The CSSD took this position in a 
Rule 60(b)(5) context and was upheld in Ferguson v CSED, 977 P.2d 95 (Alaska 1999).  

Third, the court may prohibit future collections, in effect reducing the arrearage to zero; this was 
the position taken by the legislature in the parallel context of administrative paternity disestablishment 
cases, AS 25.27.166(d).  It was also the position taken by the CSSD in Wetherelt v. CSED, 931 P.2d 383 
(Alaska 1997), although one has to read the opinion carefully to understand that.  

Fourth, the court may order the CSSD to refund some or all of the amounts collected in the past.  
This was the result reached by the court in Mitchell v. CSED, 930 P.2d 1284 (Alaska 1997).   

The third and fourth options receive indirect support from those court rulings allowing child 
support, once paternity has been accurately established in the biological parent, to be collected all the way 
back to the child’s date of birth.65  The CSSD’s position, taken in support of its intermittent adherence to 
the second option, that the support obligation shifts from the inaccurate parent to the accurate parent at the 
time paternity is disestablished, is somewhat inconsistent with these rulings, as that would mean that the 
child has two financially responsible fathers with a support obligation covering the same period, i.e., the 
period prior to disestablishment.   

Ferguson indicates that the result reached in a particular case is likely to turn on the nuances of 
Rule 60(b) practice.  This may be further complicated by the fact that, often, paternity and support have 
been bifurcated, with the paternity determination itself made at the judicial level, leaving for 
administrative determination the question of how much the support obligation should be.  In that context, 
one question that must be decided in drafting the motion is whether to request the court to both set aside 
the paternity determination and eliminate the resulting support obligation, or whether to request the court 
to set aside the paternity determination alone, and let the parties work out at the administrative level what 
effect the disestablishment should have on the support obligation.  The former may seem more efficient, 
but in some respects the subtleties of Rule 60(b) make the bifurcation approach more advantageous for 
the obligor. 

The most common vehicle for setting aside a paternity determination is Rule 60(b)(5) or (b)(6).  
Frequently, the obligor doesn’t approach an attorney until after more than a year has gone by, eliminating 
the possibility of relying on subsections (1), (2) and (3).66  If the facts lend themselves to a “voidness” 
argument under Rule 60(b)(4), that is generally the best course, but the facts don’t always cooperate.67   
                                                 
64 Contractual support obligation by stepparent, see Dewey v. Dewey, 969 P.2d 1154 (Alaska 1999); paternity by 
estoppel, see Wright v. Black, 856 P.2d 477 (Alaska 1993), but note the showing of “prejudice” necessary to support 
paternity by estoppel must be financial prejudice, not emotional or social prejudice to the child, B.E.B. v. R.L.B., 979 
P.2d 514 (Alaska 1999) (overruling Wright v. Black in part). 
65 Flanigin v. CSED, 946 P.2d 446 (Alaska 1997); Rubright v. Arnold, 973 P.2d 580 (Alaska 1999) (biological 
parent’s duty of support commences on child’s date of birth, even when child has presumed legal father).    
66 There is always the possibility of asking the court to relax the requirements of the Civil Rules, under Civil Rule 
99.  However, this is infrequently applied to the time limits on Rule 60(b) motions. 
67 If the facts do give rise to a (b)(4) argument, then one has the additional advantage that there is no time limit for 
attacking a judgment as void.  However, bear in mind that “voidness” does not equate with inaccuracy and not all 
inaccurate judgments are void.  Voidness here entails a lack of personal or subject matter jurisdiction, or denial of 
due process.  In Ray v. Ray, 115 P.3d 573 (Alaska 2005), the Alaska Supreme Court held that a father who had 
voluntarily agreed to assume child support of a child that wasn’t his, in a decree that disestablished him as the father, 
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It at first seems a natural fit to request relief on the ground that the judgment should no longer be 
given prospective effect, under the third clause of Rule 60(b)(5).  However, the Alaska Supreme Court 
has ruled in Ferguson v. CSED, 977 P.2d 95 (Alaska 1999), that granting relief from the prospective 
effect of a judgment under Rule 60(b)(5) should bar only future assessment of support, not future 
collection.  Further, a Rule 60(b)(5) motion may be denied if not brought within a reasonable time, and 
two Justices of the Alaska Supreme Court have indicated that, if the possibility of non-paternity was 
“reasonably foreseeable” at the time of the original judgment, relief under Rule 60(b)(5) should not be 
available. See Dixon v. Pouncy, 979 P.2d 520 (Alaska 1999) (Chief Justice Matthews dissenting). 

Lower courts have relied on Rule 60(b)(6) as the appropriate vehicle for relief to bar future 
collection. See Lindoff v. Lindoff, 1JU-95-1309 CIV (Order Granting Cross Motion for Summary 
Judgment, Feb. 13, 1996).  But two Justices of the Alaska Supreme Court have expressed doubt that 
subsection (b)(6) should be applied to paternity-disestablishment cases, on the basis that paternity testing 
should be regarded as “newly discovered evidence” subject to the one-year time limit on 60(b)(1) 
motions; see Dixon v. Pouncy. 

The second clause of Rule 60(b)(5) may have significance in cases where the paternity 
determination and support obligation have been bifurcated.  The second clause could have application to a 
child support obligation premised on a prior paternity determination that has subsequently been set aside.  
However, this is an awkward argument because, where such bifurcation has occurred, the support 
obligation has generally been set in an administrative determination, to which Rule 60(b) does not apply.   

It may be possible to file a Rule 60(b) motion to set aside the court paternity determination, 
without requesting any particular judicial relief as to the support obligation itself, thus leaving that issue 
up to administrative determination, presenting a stronger context for the argument in favor of reaching a 
result parallel to that required by the administrative paternity disestablishment statute.    

It also may be possible that the disestablished father may be able to file a Matthews claim68 
against the actual father, and perhaps against the mother, for support collected from him.  However, this 
approach has not yet been tested.   

E. Child support and public benefits 

It is important to understand the interplay between child support and two benefits programs in 
particular: Alaska Temporary Assistance (ATAP, Alaska’s TANF program) and Social Security.   

1.  ATAP 

When a family goes on ATAP, that family’s child support rights are assigned to the State of 
Alaska, both as to ongoing support and as to any arrears for past periods.   

The CSSD usually sends the obligor a notice that the family is on public assistance, and that any 
further child support should be paid to the CSSD and not to the family directly.  When the NFFR gets 
issued, it will usually seek support back to the date the family went on ATAP.69   

                                                                                                                                                             
could not prevail on a 60(b)(4) motion and avoid back child support.  The Court held that the earlier decree was not 
void for lack of subject matter jurisdiction even though the father was disestablished since the parties at the time 
were residents of Alaska and the father volunteered to support the child. 
68 See Matthews v. Matthews, 739 P.2d 1298, 1299 (Alaska 1987).   
69 This is in contrast to non-public assistance families who seek CSED assistance in setting a child support award.  
Under a Hearing Officer ruling, the CSED followed a practice of seeking support only from the date the obligor is 
served with the NFFR.  However, this administrative ruling may has probably been effectively overruled by 
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While the family is on public assistance, the first $50 of child support collected each month gets 
“passed through” to the family.  The policy underlying this is to give the obligor an incentive to pay 
support, as at least some portion of it does directly benefit the children.  Any additional amounts collected 
during that month go to the state to reimburse it for past and current ATAP amounts. 

After the family leaves the ATAP program, they recover their right to ongoing support, although 
the support rights for past periods remain with the state.  From that point forward, any child support 
collected from the obligor goes first to the family to satisfy the ongoing support amount for that month.  
Any amounts collected in excess of the ongoing support award get applied to the arrearage.  Usually, 
most or all of this arrearage is owed to the state.  However, in two situations, described below, some of 
that arrearage may belong to the family.     

There are two collections that do not follow these rules for how support collections are to be 
disbursed.  First, ANCSA dividends, although they can be garnished for child support, cannot be paid to 
the state; so they can only be garnished if the money is given to the family.  Second, federal tax refunds 
can only be garnished to reimburse the state, so families get no portion of those funds. 

In two situations, the arrearages may belong in part to the family.  First, it frequently happens 
that, after the family leaves ATAP, the obligor does not stay current on his ongoing support obligation, 
and then there is a new arrearage that builds up, owed to the family.  With arrearages now owed both to 
the state and to the family, any amounts collected in excess of the ongoing support amount for that month 
get divided between the family and the state.   

Second, in situations where the parents separated for an extended period before the custodial 
parent went on ATAP, the child support obligation for the post-separation, pre-ATAP period may be 
substantial.  The CSSD will generally not go after this, dating its NFFR from the date the family starts 
receiving ATAP.  If the obligor does proceed independently through the courts to establish a child support 
reimbursement claim for that period, then technically that is encompassed within the ATAP parent’s 
assignment of past child support rights to the state.  However, since the state is not allowed to collect 
more in support than it has paid out in ATAP, it may be that the back support for that period exceeds the 
state’s debt, (particularly where the post-separation pre-ATAP period was extensive, and the period on 
ATAP relatively short), in which case that money should belong to the custodial parent.   

If a child support order is in place, but there is a defacto change in custody and the new custodian 
applies for benefits, CSSD has the power to modify the child support order and collect from the defacto 
non-custodian.  State, Department of Revenue v. Leitch, 999 P.2d 782 (Alaska 2000); AS 25.27.045.  
CSSD can only collect support prospectively from the defacto non-custodian parent.  Id. 

As a general matter, federal law requires the CSSD to provide the same services to families not 
on public assistance as it does to families on public assistance.  Policies and practices of the CSSD that do 
not adhere to this are subject to suit in that regard. 70  

2. Social Security  

When an individual becomes entitled to Social Security benefits due to disability or having 
reached retirement age, that individual’s dependents may be entitled to benefits as well.71  Alaska follows 
the general rule that such dependent benefits should be counted as child support; however, the 

                                                                                                                                                             
Flanigin v. CSED, 946 P.2d 446 (Alaska 1997).   
70 But see federal cases re private cause of action under Title IV-D.   
71 There are no dependents’ benefits associated with Supplemental Security Income (SSI); dependents only receive 
benefits if the employee has sufficient earnings quarters to qualify for SSDI or retirement benefits. 
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dependents’ benefits may not completely fulfill the obligation.  A support calculation under Rule 90.3 
must be performed, counting as income both the individual’s benefits and the dependent’s benefits paid to 
the children.  The applicable percentage is then applied to that income total.  The dependent’s benefits 
count as a credit towards the child support obligation.  Depending on how the numbers work out, the 
dependent’s benefits may or may not suffice to meet the entire obligation.   

Such payments can be credited against support owed to an individual, or to the state, CSED v. 
Fry, 926 P.2d 1170 (Alaska 1996).  The credit is automatic and does not depend on the obligor requesting 
it, Pacana v. Pacana, 941 P.2d 1263 (Alaska 1997), and thus can be applied to child support “arrears” 
despite the resemblance of this to a retroactive modification of support.  Id.  A CSSD hearing officer has 
specified that the credit should be allowed both for children’s benefits and for “mother’s benefits.”   

F. Post-majority child support 

The duty of support generally exists only until the children are emancipated or reach the age of 
majority; thus, Alaska courts cannot impose a duty to help pay for college education, Dowling v. 
Dowling, 679 P.2d 480 (Alaska 1984). 

1. Statutory exception 

Under AS 25.24.140(a)(3), support can continue for unmarried 18-year-old children living at 
home and actively pursuing a high school or equivalent level of education.  This support should be 
calculated under the applicable Rule 90.3 formula.  Sanders v. Sanders, 902 P.2d 310 (Alaska 1995).   

2. Physical or mental disability exception 

A support obligation can continue into the child’s majority if the evidence shows that an adult 
child is incapable of supporting himself or herself by reason of a physical or mental disability. This 
support should not be calculated under Rule 90.3, but should be a fair percentage of funds actually spent 
on actual child care expenses. Streb v. Streb, 774 P.2d 798 (Alaska 1989). 

3. Contractual exception?   

Although no case authority supports this in the post-majority context, it is possible that if the 
parties entered into a dissolution which mandated post-majority support, that might be enforceable, by 
analogy to the “step-parent exception”: one exception to the general rule that a stepparent has no duty to 
support a stepchild after a divorce occurs where the stepparent has made an express written or oral 
agreement to support the stepchild, where such agreement is enforceable under that law.  Dewey v. 
Dewey, 886 P.2d 623 (Alaska 1994).   

4. Change-in-law exception?   

Hinchey v. Hinchey, 625 P.2d 297 (Alaska 1981), allowed post-majority support for college 
expenses, but was overruled on this point by Dowling v. Dowling, 679 P.2d 480 (Alaska 1984), leaving a 
question as to the enforceability of pre-Dowling decrees.  It appears that prospective relief should be 
available under Rule 60(b)(5), but the court has been inconsistent as to whether the relief can encompass 
post-majority but pre-motion support.  In Lawrence v. Lawrence, 718 P.2d 142 (Alaska 1986), the court 
reversed the trial court’s denial of the father’s motion to change the post-majority support provisions of 
the decree, ruling that, although relief was not available under the “change of circumstances” rule of 
25.24.170, or under Rule 60(b)(1) because the motion was not filed within the 30-day time frame for an 
appeal, prospective relief would nonetheless be available under Rule 60(b)(5).  In Propst v. Propst, 776 
P.2d 780 (Alaska 1989), the court again reversed a trial court’s denial of a father’s motion for relief from 
the post-majority aspects of the decree, again under Rule 60(b)(5), this time specifying that the court was 



Page 78 

to vacate the post-majority order “nunc pro tunc,” thus apparently granting relief from arrears as well; the 
court did not address AS 25.24.170, id. at 784 n. 11.    

G.  Other child-related financial issues 

1. Children’s PFD 

The Department of Revenue regulations concerning children’s PFDs state that the parent with 
physical custody the majority of the year gets to apply for the children’s PFDs.  However, if the 
Department gets applications from two different sponsors for the same child’s PFD, its policy is to issue 
the check to neither party, unless and until there is a court order specifying to whom it should be issued.   

The regulations also specify that, if no one has filed for or no one has received the child’s 
dividend for a particular year, then the child himself/herself can file for that dividend after s/he turns 
eighteen, as long as that application is filed within one year.   

If a child’s dividend is denied on the basis that the custodial parent is not eligible for a dividend, 
the Department has been known to allow the other parent to substitute in as the sponsor.  In one case, the 
custodial parent and the children left Alaska for about nine months, while the visitation parent remained 
in Alaska.  The custodial parent’s dividend was denied; the children’s were initially denied, but later 
approved when the visitation parent substituted in as the sponsor.    

Generally, the amount of the dividend is high enough that the child bears some federal income tax 
liability.  The child’s dividend may be reported on a separate return for the child, or may be included as 
income on the parent’s return.   

There is a murky issue regarding the parent’s ability to spend the PFD on the child’s behalf.  In 
Fairbanks, the dissolution master has a practice of warning the parties to a dissolution that the PFD is the 
child’s property.  AS 25.20.040 specifies that income from the property of a child may be used for the 
child’s welfare, but thereby implies that the property itself should not be so sued.  There is thus some 
potential for a child to file suit for misuse of that child’s PFDs by the parent(s).   

2. Income tax exemptions 

The Internal Revenue Service regulations state that the parent with physical custody of the child 
for the majority of the tax year gets to claim the exemption for that child on the federal tax return, unless 
that parent signs an authorization for the other parent to claim that exemption.  There is an IRS form for 
this, Form 8332.  In most states, a divorce decree can include a requirement that the custodial parent sign 
this authorization.  A minority of states have ruled that federal pre-emption precludes this authority.  The 
Alaska Supreme Court has not ruled on this point, but Rusenstrom v. Rusenstrom, 981 P.2d 558 (Alaska 
1999), at least implies that the superior courts have the authority to allocate these exemptions, and the 
trial courts for many years have assumed that Alaska follows the general rule. 

AS 25.24.152 specifies that, if the court allows the non-custodial parent to claim the exemption, 
this must be conditioned on the non-custodial parent being current on child support.  

3.  Health Insurance 
 
All child support awards include the provision of health insurance for the children, 

allocating that responsibility to whichever has health care “reasonably” available through their 
employment.  The parent paying the premium will either get to deduct it from child support (if 
obligor) or add it to the child support (if oblige).  Unreimbursed health care expenses are 
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generally divided evenly between the parties.  The Court has endorsed a “broad, inclusive” view 
of what constitutes health-related expenses for purposes of child support.  Cedargreen v. 
Cedargreen, 811 P.3d 784, 787-789 (Alaska 1991) and has found that the list of what constitutes 
uncovered health expenses under the rule is suggestive but not exhaustive.  Natural supplements 
can be considered reasonable health care expenses if they are recommended by, and purchased 
from, a health care practitioner.  Millette v. Millette, 240 P.3d 1217,1221 (Alaska 2010).   

VII. DOMESTIC PARTNERSHIP IN ALASKA 

Appellate decisions on cohabitation or domestic partnership agreements have been relatively few 
in Alaska.  Such living arrangements are, however, quite common, and it is likely that cases will increase 
in the future.   

A. Domestic Partnership rights as between partners 

1. Rights as to children 

Generally, as to children of the partnership, the principles which guide court decisions are 
identical for domestic partners and married couples.  Since a presumption of legitimacy does not attach to 
a non-marital relationship, establishing paternity may require an extra step in a domestic partnership, e.g., 
executing an affidavit of paternity.   

Alaska’s adoption statutes allow adoptions by an unmarried person or by a married couple.  This 
has been interpreted at the trial court level as permitting adoptions by two unmarried persons.   

2. Rights as to property 

In contrast to the situation with children, the rights of domestic partners with respect to property 
are quite different than those of married couples.  It seems fairly clear from the case law that Alaska has 
rejected the old rule that refused to recognize any property interests stemming from meretricious 
relationships because of the public policy against such relationships.  It is also clear that such 
relationships are not the equivalent of marriage; in an early case, the court rejected an argument that 
cohabitant property rights should be divided under marital property rules.  Sugg v. Morris, 392 P.2d 313 
(Alaska 1964).   

 
When two people reside together in an intimate relationship, the property they acquire while 

cohabiting is distributed according to the parties' express or implied intent.  Bishop v. Clark, 54 P.3d 84 
(Alaska 2002).   In Bishop, the Court identified several factors to consider when determining the 
cohabiting parties' intent: 

[W]hether the parties have (1) made joint financial arrangements such as joint savings or 
checking accounts, or jointly titled property; (2) filed joint tax returns; (3) held 
themselves out as husband and wife; (4) contributed to the payment of household 
expenses; (5) contributed to the improvement and maintenance of the disputed property; 
and (6) participated in a joint business venture. Whether they have raised children 
together or incurred joint debts is also important.  Id. at 811. 
 

The Court has  rejected a rule that the party who has title or possession is necessarily entitled to 
ownership of property, because that rule “tends to operate purely by accident or perhaps by reason of the 
cunning, anticipatory designs of just one of the parties.” Tolan v. Kimball, 33 P.3d 1152, 1156 (Alaska 
2001) (per curiam) (quoting Beal v. Beal, 282 Or. 115, 577 P.2d 507, 509 (1978)) (internal quotation 
marks omitted). “[A]bsent an express agreement, courts should closely examine the facts in evidence to 

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.01&referencepositiontype=S&serialnum=2001914958&fn=_top&sv=Split&referenceposition=1156&pbc=03D7D679&tc=-1&ordoc=2019886468&findtype=Y&db=4645&vr=2.0&rp=%2ffind%2fdefault.wl&mt=2
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.01&referencepositiontype=S&serialnum=2001914958&fn=_top&sv=Split&referenceposition=1156&pbc=03D7D679&tc=-1&ordoc=2019886468&findtype=Y&db=4645&vr=2.0&rp=%2ffind%2fdefault.wl&mt=2
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.01&referencepositiontype=S&serialnum=1978109124&fn=_top&sv=Split&referenceposition=509&pbc=03D7D679&tc=-1&ordoc=2019886468&findtype=Y&db=661&vr=2.0&rp=%2ffind%2fdefault.wl&mt=2
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determine what the parties implicitly agreed upon.”  Bishop, 54 P.3d at 811 (quoting Wood, 812 P.3d 951, 
956 (Alaska 1991).   If parties have been intimately involved but not cohabitated, the case should be 
analyzed under partnership law.  Frost v. Spencer, 218 P.3d 678 (Alaska 2009). 

B. Rights as between domestic partnerships and third parties 

There was a short-lived attempt to replicate Hawaii’s litigation over same-sex marriages.  In 
Brause v. Alaska Bureau of Vital Statistics, 24 Family Law Reporter 2415 (Alaska Superior Court, 1998), 
Judge Michalski ruled in partial summary judgment that the State of Alaska would be required to show a 
“compelling state interest” in order to uphold the statutory ban on same-sex marriages.  The case was 
taken up on a petition for review to the Alaska Supreme Court.  However, in the interim, the Legislature 
passed House CS for CS for Sante Joint Resolution No. 42, proposing an amendment to the Constitution 
as follows: 

Section 25.  Marriage.  To be valid or recognized in this State, a marriage may exist 
only between one man and one woman.  No provision of this constitution may be 
interpreted to require the State to recognize or permit marriage between individuals of the 
same sex.   

This became Ballot Proposition Number two for the November 1998 general election.  Before the 
election, this and several other ballot propositions became the subject of more litigation, in the case of 
Bess v. Ulmer, in which the argument was raised that the constitutional changes raised in the ballot 
propositions were so widespread in their modifications to existing constitutional clauses that they 
constituted “revisions” rather than “amendments,” and would have to be made through a constitutional 
convention rather than a series of ballot propositions.  The Alaska Supreme Court issued its ruling shortly 
before the election.  As to proposition number two, the court’s ruling struck the second sentence, but 
allowed the first to remain on the ballot.  The amendment was based, by 68% to 32%, and thus Article I 
of Alaska’s Constitution now contains the first sentence noted above. 

In ACLU v. State of Alaska, Municipality of Anchorage, 122 P.3d 781 (Alaska 2005), the Alaska 
Supreme Court found that the state’s failure to provide benefits to same sex couples is an unconstitutional 
denial of equal protection.  The Court found that the state could show no legitimate interest in denying 
these partners benefits, and found the state’s argument that opposite sex partners are denied the same 
benefits meritless since opposite sex partners are not “similarly situated” to same sex partners since they 
can marry.  The Court further found that the constitutional amendment forbidding marriage between same 
sex partners in no way affected the plaintiff’s claims since the amendment did not mention the issue of 
benefits at all. 

Another strand of litigation in this area has focused on Alaska’s Human Rights Law, which 
prohibits discrimination based on “marital status” with respect to employment practices, public 
accommodations, financing, and real property sales or rentals, AS 18.80.220-250.  The Alaska Supreme 
Court has decided several cases dealing with this provision.  Two of these involved landlords refusing to 
rent to unmarried couples; in both cases, the court ruled that the statute prohibited such discrimination. 
Foreman v. Anchorage Equal Rights Comm'n, 779 P.2d 1199 (Alaska 1989); Swanner v. Anchorage 
Equal Rights Comm'n, 874 P.2d 274 (Alaska 1994).72  

In University of Alaska v. Tumeo, 933 P.2d 1147 (Alaska 1997), the court struck down the 
University’s policy of refusing to extend health care benefits to the domestic partners of University 

                                                 
72 The Human Rights law does not, however, prohibit an anti-nepotism employment policy, Muller v. BP 
Exploration Inc., 923 P.2d 783 (1996). 
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employees, on the basis that this constituted discrimination based on marital status. The opinion notes that 
the legislature had in the meantime amended AS 18.80.220(c)(1) to allow employers to provide greater 
health and retirement benefits to employees who have a spouse or dependent children.  However, the 
University has apparently decided to keep its new non-discriminatory policies in place voluntarily, despite 
having the option of reverting to its former policies. 

However, there may be a federal First Amendment limitation on Alaska’s Human Rights statute.  
The Ninth Circuit held in Thomas v. Anchorage Equal Rights Commission, 220 F.3d 1134 (9th Cir. 2000), 
that AS 18.80.240, prohibiting discrimination in the sale or rental of real property based on, inter alia, 
marital status, violated the landlords’ rights under the Free Exercise clause of the First Amendment.  This 
opinion adopts the “hybrid rights” analysis, applying a “compelling governmental interest” test to statutes 
which implicate not only Free Exercise rights but also some other protected right as well.73  The Ninth 
Circuit found that the landlords had made a “colorable claim” that AS 18.80.240 infringed on their rights 
under the Takings Clause of the Fifth Amendment and the Free Speech Clause of the First Amendment, 
either of which would “hybridize” the Free Exercise claim sufficiently to invoke application of the 
compelling interest test.  Alaska’s interest in prohibiting discrimination based on marital status did not 
rise to the “compelling” level.   

VII. ATTORNEY FEES 

 Volunteer attorneys can request attorney fees,74 but this seems to occur less than it should.  
Attorney fee awards are an access to justice issue.  A fair amount of cases that are referred to the pro bono 
program involve cases where the opposing party has either a decent to good income OR there is an asset 
of the marriage with significant value.  If attorney fees were successfully requested in these cases, there 
would not be a need for pro bono assistance.  From a court perspective, fee awards would also appear to 
de-escalate the litigation, since presumably one side would be paying for both sides of the litigation.  
Procedurally, it is difficult for these clients to find attorneys who want to take a case on the contingency 
that the court may award fees, especially since fee awards are generally inadequate or non-existent.  
Another chronic complicating factor is that judges tend to like to leave the award of attorney fees until the 
end of the litigation, when the court has a better feeling for the economic complete financial picture.  
However, this should not deter attorneys from aggressively pursuing fees. 

A. Divorce Cases 

 Attorney fees in divorce or marriage dissolution cases are governed by AS 25.24.140.  A party 
may, in appropriate circumstances, be awarded "attorney fees and costs that reasonably approximate the 
actual fees and costs required prosecuting or defending the action…"  AS 25.24.140(1) (1).  The Court 

                                                 
73 Congress in enacting the Religious Freedom Restoration Act sought to restore the “compelling interest” test of 
Sherbert v. Verner, 374 U.S. 398 (1963), to all cases where free exercise is substantially burdened, as had been the 
case prior to the Supreme Court decision in Employment Div., Dept. Of Human Resources of Oregon v. Smith, 494 
U.S. 872 (1990).  And the federal district court decision in Thomas relied on RFRA as well as a “hybrid rights” 
approach in invalidating AS 18.80.240. Thomas v. Anchorage Equal Rights Commission, Nos. A95-274-CV, A95-
275-CV (Order on Motions for Summary Judgment, Jan. 27, 1997).  However, between the District Court and Ninth 
Circuit decisions, RFRA had been ruled unconstitutional in City of Boerne v. Flores, 521 U.S. 507 (1997), leaving 
“hybrid rights” the only remaining rationale. 

The Alaska Supreme Court had earlier considered and rejected a landlord’s “hybrid rights” claim in Swanner v. 
Anchorage Human Rights Comm’n, 874 P.2d 274 (Alaska 1994). 
74 This is true whether the fee is statutory or discretionary.  In re Marriage of Malquist, 266 Mont. 447 (Mont. 
1994); Hale v. Hale, 772 S.W. 2d 628 (KY 1989); Ward v. Ward, 3 Cal.App. 4th 618, 1992 Cal.App. LEXIS 147 
(1992); Jordan v. City of Greenwood Mississippi v. North Mississippi Rural Legal Services, 808 F.2d 1114 (Miss. 
1987); Entertainment Partners Group v. Davis, 590 N.Y.S.2d 979 (App.Div. 1992). 
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does not consider which party prevailed when making an award of attorney fees, as is required under 
Civil Rule 82.  Johnson v. Johnson, 564 P.2d 71, 76 (Alaska 1977).  The court instead considers the 
relative economic situations and earning powers of the parties.  Burrell v. Burrell, 537 P.2d 1, 7 (Alaska 
1975). 

 The decision to award attorney fees "rests within the broad discretion of the trial court." Lone 
Wolf v. Lone Wolf, 741 P.2d 1187, 1192 (Alaska 1987).  The award will not be overturned on appeal 
unless it is "arbitrary, capricious and manifestly unreasonable, or stems from an improper motive."  
Brooks v. Brooks, 733 P.2d 1044, 1058 (Alaska 1987), quoting Tobeluk v. Lind, 589 P.2d 873, 878 
(Alaska 1979).  From the case law it appears that this is possible only if the court considers impermissible 
factors, namely the prevailing party rule.  And an award based on that rule can still be upheld if it was not 
the trial court's sole reason for granting the award.  Johnson, 564 P.2d at 77.  Even a finding that the 
statutory factors are present does not mean that an award is automatic, because the trial court can consider 
the other reasonable factors in evaluating whether an award is proper.  Siggelkow v. Siggelkow, 643 P.2d 
985, 989 (Alaska 1982).  A trial court also has discretion on whether to increase a fee if "a party has acted 
in bad faith or engaged in vexatious conduct."  Kowalski v. Kowalski, 806 P.2d 1368, 1373 (Alaska 1989).  
In Kowalski, the Court created a two-pronged test for determining whether an increased award is proper.  
The "court must first determine what fee award would be appropriate under the general rule, and only 
then increase the award to account for a party's misconduct."  Id.  It must also make "explicit findings of 
bad faith or vexatious conduct" that rises to such a level "that the parties are prevented from litigating the 
action on an equal plane."  Id.  In  Mellard v. Mellard, 168 P.3d 483, 488 (Alaska 2007), the Court found 
that an increased fee was warranted because the defendant had not provided valuations for property, not 
made initial disclosures, not provided input for the property spreadsheet and caused trial to take one extra 
day.  However, the trial court cannot “double count” the party’s vexatious conduct against them by giving 
them a lesser share of the marital property under the Merrill factors (AS 25.24.160 (a)(4)(E)) and then 
giving the other side an enhanced attorney fee award based on that same conduct.  Heustess v. Kelly-
Heustess, 259 P.3d 462, 477 (Alaska 2011). 

 B. Unmarried Persons - Custody and Property Division 

 The correct approach to determining whether attorney fees are appropriate in a non-married 
custody case depends upon the relationship of the parties when the custody case is litigated.  The Court 
has traditionally held that actions that "closely resemble a divorce action or …involve the kinds of issues - 
such as the initial determination of custody and child support - that generally arise in the immediate 
aftermath of a long-term relationship break-up" are governed by the divorce exception to Rule 82.  
Sanders v. Barth, 12 P.3d 766, 768 (Alaska 2000).  The Court's reasoning is that "it is of paramount 
importance that the parties be able to litigate on a fairly equal plane."  Id. at 769.  The Court has also 
stated that the divorce exception seems applicable when there is "a short period of time between the 
breakup of the parties' relationship and the filing of the action…on property division, child custody and 
child support  issues…"  Koller v. Reft, 71 P.3d 800, 809 (Alaska 2003), quoting Bishop v. Clark, 54 P.3d 
804, 813-14 (Alaska 2002).   

 C. Modifications of Child Custody 

 Attorney fees in actions brought to modify, vacate, or enforce a child custody or visitation order 
is governed by AS 25.20 115.  The court must "consider the relative financial resources of the parties and 
whether the parties have acted in good faith" when determining whether attorney fees are appropriate.  AS 
25.20.115.  Unlike attorney fees in divorce actions, however, "the parties’ relative financial resources do 
not necessarily take primacy over the presence or absence of good faith.”  S.L. v. J.H., 883 P.2d 984, 985-
86 (Alaska 1994).  From the case law, the burden of proving "bad faith" is very high.  

 D. Uniform Child-Custody Jurisdiction Enforcement Act (UCCJEA) 
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 AS 25.30.500 governs the award of attorney fees in UCCJEA enforcement cases.  The statute 
requires that the court shall "award the prevailing party, including the state, the necessary and reasonable 
expenses incurred by or on behalf of the party unless [fees]…would be clearly inappropriate."  See 
Vazquez v. Campbell, 146 P.3d 1 (Alaska 2006).  The UCCJEA's predecessor, the UCCJA, similarly had 
provisions for attorney fees awards but left it up to the trial court's discretion.  The UCCJEA appears to 
make the award non-discretionary. 

 E. Protective Orders 

 AS 18.66.100(c)(14) authorizes a court to require a respondent in domestic violence protective 
order proceeding to pay costs and fees incurred by the petitioner in obtaining a protective order.  AS 
18.66.100 was enacted as part of a comprehensive revision of Alaska's statutes pertaining to domestic 
violence, known as the Domestic Violence Prevention and Victim Protection Act of 1996.  The provisions 
addressing costs and attorneys fees reflect a legislative determination that victims of domestic violence 
should not bear the expenses of litigation.75      

F. Attorney Fees for Volunteer Attorneys and Legal Services Attorneys 

The Court has held consistently that clients receiving free legal services may recover attorney 
fees.  Vazquez v. Campbell, 146 P.3d 1 (Alaska 2006).  See also Sisters of Providence In Washingon v. 
A.A. Pain Clinic, Inc.,  81 P. 3d 989, 1011 (Alaska 2003); Cizek v. Concerned Citizens of Eagle River 
Valley, Inc., 71 P.3d 845, 849 (Alaska 2003); Arctic Slope Native Ass’n v. Paul,  609 P.2d 32, 38 (Alaska 
1980); Gregory v. Sauser, 574 P.2d 445 (Alaska 1978) (reviewing award of attorney’s fees in case 
handled by Alaska Legal Services Corporation).   

G. Child Support Cases 

Civil Rule 82 governs attorney fees in child support cases.  Patch v. Patch, 760 P.2d 526 531 
(Alaska 1988) (applying Rule 82 fees to a modification of child support proceeding).  The Alaska 
Supreme Court has implicitly recognized that awards of attorney fees on a “contested with trial” schedule 
may be appropriate following evidentiary hearings on support and custody issues.  See Ward v. Urling, 
167 P.3d 48 (Alaska 2007), citing, Vokacek v. Vokacek,  933 P.2d 544, 549-50 (Alaska 1997) (upholding 
fee award which included contested with trial amount following evidentiary hearing on child support 
arrearages and request to modify support).   

H. Divorce Post-Judgment Modification and Enforcement Motions in Domestic Relations 
Matters 

Post judgment enforcement motion attorneys fees are based on Rule 82.  Johnson v. 
Johnson, 239 P.3d 392, 400 (Alaska 2010) (citing Powell v. Powell, 194 P.3d 364, 372-73 
(Alaska 2008) (applying Rule 82 when former wife filed Rule 60(b) motion to modify property 
division); McGee, 974 P.2d at 992 (applying Rule 82 when former wife filed Rule 60(b) motion 
to modify dissolution decree); Saltz v. Saltz, 903 P.2d 1070, 1071 (Alaska 1995) (applying Rule 
82 when former wife alleged former husband had not paid spousal support, and moved to reduce 
her spousal support claim to judgment); Lowe v. Lowe, 817 P.2d 453, 460 (Alaska 1991) (citing 
L.L.M. v. P.M., 754 P.2d 262, 264 (Alaska 1988)) (holding Rule 82 applied when former wife 
moved to modify dissolution decree to award her share of former husband's military retirement); 
                                                 
75 AS 18.66.150(d) provides that the court may not charge filing fees for petitions for protective orders.  AS 
18.66.160(c) provides that the victim cannot be charged for service of process of a domestic violence protective 
order.  The act also amended AS 09.60.070 to allow victims to recover full attorney fees in civil actions to recover 
damages for injuries caused by the offender.   

http://web2.westlaw.com/find/default.wl?mt=2&db=4645&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2023144868&serialnum=2017247334&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=D1B1B93B&referenceposition=372&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=2&db=4645&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2023144868&serialnum=2017247334&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=D1B1B93B&referenceposition=372&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=2&db=1006347&docname=AKRRCPR82&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2023144868&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=D1B1B93B&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=2&db=1006347&docname=AKRRCPR60&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2023144868&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=D1B1B93B&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=2&db=661&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2023144868&serialnum=1999076461&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=D1B1B93B&referenceposition=992&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=2&db=1006347&docname=AKRRCPR82&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2023144868&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=D1B1B93B&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=2&db=1006347&docname=AKRRCPR60&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2023144868&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=D1B1B93B&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=2&db=661&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2023144868&serialnum=1995205685&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=D1B1B93B&referenceposition=1071&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=2&db=1006347&docname=AKRRCPR82&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2023144868&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=D1B1B93B&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=2&db=1006347&docname=AKRRCPR82&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2023144868&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=D1B1B93B&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=2&db=661&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2023144868&serialnum=1991131003&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=D1B1B93B&referenceposition=460&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=2&db=661&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2023144868&serialnum=1988066580&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=D1B1B93B&referenceposition=264&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=2&db=1006347&docname=AKRRCPR82&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2023144868&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=D1B1B93B&rs=WLW12.01
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Hartland v. Hartland, 777 P.2d 636, 644 (Alaska 1989) (holding that Rule 82, not divorce 
exception, applied when former wife moved to enforce property division)). 
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