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DISCLOSURE OF SPONSOR 

This brief is funded entirely by UCLA School of Law. No other 

persons or entities have provided any financial resources for preparing the 

brief. 

INTEREST OF AMICUS CURIAE 

The Electronic Frontier Foundation (“EFF”) is one of the leading 

nonprofit organizations fighting for free speech rights online. Using the 

expertise of leading technologists, activists, and attorneys, the EFF has 

worked to defend free speech online through impact litigation since it was 

founded in 1990. Besides the dozens of briefs it has filed on many other 

First Amendment matters, EFF has filed briefs in cases throughout the 

country challenging overbroad injunctions or prosecutions aimed at 

supposed “harassment” or “cyberstalking.”  

EFF is concerned not just with the rights of the defendant in this case, 

but with the rights of online speakers in general. EFF is submitting this 

brief because a decision upholding the injunction could encourage many 

similar restrictions on future speech by other speakers. 
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SUMMARY OF ARGUMENT 

Todd Greene sharply criticized the Bredfeldts. Some of that criticism 

might have been defamatory. Some was offensive. It was often repeated. 

But the First Amendment protects the right to criticize people—even 

offensively and repeatedly—with only narrow and well-delineated 

exceptions, such as for defamation or threats. See, e.g., Org. for a Better 

Austin v. Keefe, 402 U.S. 415 (1971); NAACP v. Claiborne Hardware Co., 458 

U.S. 886 (1982). Courts may not constitutionally restrict future criticism that 

falls outside those unprotected zones. At most, they can restrict defamation 

or threats, and that only as to specific statements that have been 

determined to be unprotected at trial. See, e.g., Hill v. Petrotech Res. Corp., 

325 S.W.3d 302, 308 (Ky. 2010); Balboa Island Vill. Inn, Inc. v. Lemen, 156 P.3d 

339, 344-45 (Cal. 2007); McCarthy v. Fuller, 810 F.3d 456, 462 (7th Cir. 2015). 

Paragraphs 2, 3, 6, and 8 of the injunction in this case thus violate the First 

Amendment. 

Nor can this injunction be justified by analogy to restrictions on 

unwanted speech to a person (such as traditional restrictions on telephone 

harassment or other unwanted contact). Even if speech to a person might 

sometimes be restrictable, speech about a person is generally protected. 

https://1.next.westlaw.com/Document/I98854b359c1c11d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=402+U.S.+415
https://1.next.westlaw.com/Document/I178e6ef79c1f11d993e6d35cc61aab4a/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=458+U.S.+886
https://1.next.westlaw.com/Document/I178e6ef79c1f11d993e6d35cc61aab4a/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=458+U.S.+886
https://1.next.westlaw.com/Document/Id6a1e2e4de1411df8228ac372eb82649/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=325+S.W.3d+302
https://1.next.westlaw.com/Document/I9a725a02f40911dbb035bac3a32ef289/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=156+P.3d+339
https://1.next.westlaw.com/Document/I9a725a02f40911dbb035bac3a32ef289/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=156+P.3d+339
https://1.next.westlaw.com/Document/Ib971d63ea5ef11e5b4bafa136b480ad2/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=810+F.3d+456
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I. Paragraphs 6 and 8, as originally written, ban Greene from posting 

virtually anything about the Bredfeldts online and are, therefore, 

unconstitutionally overbroad. The Paragraphs remain overbroad even 

when limited to Greene’s posts “tag[ged]” with the plaintiffs’ names. 

“Tagging” simply makes it more likely that the posts will appear higher up 

in the results shown when a person searches for the Bredfeldts’ names. 

And “[choosing] a platform to bring [one’s] message to a broader 

audience” is fully protected by the First Amendment. Snyder v. Phelps, 562 

U.S. 443, 455 (2011).  

II. Paragraph 3 of the order requires Greene to remove all images of 

the Bredfeldts. But people are free to use others’ images in criticizing 

them—newspapers, for instance, do that often. And even if the concern is 

that some images of the Bredfeldts may be defamatory, that cannot justify 

the ban on all images of the Bredfeldts, whether defamatory or not. 

III. Paragraph 2 in effect bars Greene from sending Texas government 

officials (Tiffany Bredfeldt’s “employers”) complaints about the alleged 

misconduct of a high-level government employee. Yet the First 

Amendment right to communicate concerns to the government is “among 

the most precious of the liberties safeguarded by the Bill of Rights.” United 

https://1.next.westlaw.com/Document/Icf7d5c5044df11e0b931b80af77abaf1/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=562+U.S.+443
https://1.next.westlaw.com/Document/Icf7d5c5044df11e0b931b80af77abaf1/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=562+U.S.+443
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Mine Workers of Am. v. Ill. State Bar Ass’n, 389 U.S. 217, 222 (1967). An 

injunction that bars Greene from speaking to Texas officials about Tiffany 

Bredfeldt is thus unconstitutionally overbroad. 

ARGUMENT 

I. Paragraphs 6 and 8 of the Injunction Restrict Protected Speech 
About the Bredfeldts That Does Not Fall Within a First 
Amendment Exception 

“[A]s a general matter, the First Amendment means that government 

has no power to restrict expression because of its message, its ideas, its 

subject matter, or its content” unless the speech falls within one of the 

“well-defined and narrowly limited” exceptions, like defamation or 

obscenity. United States v. Stevens, 559 U.S. 460, 468-69 (2010) (citations 

omitted). Here, the injunction restricts Greene’s speech based on its subject 

matter and content—but covers speech that does not fit within any First 

Amendment exceptions. 

A. Critical Speech About People Is Generally Protected by the 
First Amendment 

Paragraphs 6 and 8 on their face forbid virtually all criticism of the 

Bredfeldts, with no limitations to defamatory or otherwise unprotected 

criticism. Yet the First Amendment protects the right to criticize people, 

including private figures, so long as the criticism is not defamatory.  

https://1.next.westlaw.com/Document/Ida6775a09bf011d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=389+U.S.+217
https://1.next.westlaw.com/Document/I0d0f32ea4c8711dfa7ada84b8dc24cbf/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=559+U.S.+460
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For example, in Organization for a Better Austin v. Keefe, 402 U.S. 415 

(1971), the Court invalidated an injunction that prohibited the Organization 

from distributing leaflets which criticized Keefe’s deceptive real estate 

practices. Id. at 417. Some of the leaflets went so far as to list Keefe’s home 

phone number and urge readers to call him. Id. The defendants distributed 

the leaflets in Keefe’s own neighborhood, by leaving them at his neighbors’ 

front doors and handing them to parishioners going to and from his 

church. Id.  

Though the Organization’s criticism specifically targeted Keefe, the 

Court explained that “the interest of an individual in being free from public 

criticism of his business practices” does not “warrant[] use of the injunctive 

power of a court.” Id. at 419. Unwanted speech to a person might be 

restricted; the Court in Keefe cited Rowan v. U.S. Post Office Dep’t, 397 U.S. 

728 (1970), which upheld a restriction on such unwanted letters. Keefe, 402 

U.S. at 420. But critical speech to the public about a person is fully 

protected, so the Court in Keefe struck down the injunction because it was 

“not attempting to stop the flow of information into [the plaintiff’s] own 

household, but to the public.” Id. 

https://1.next.westlaw.com/Document/I98854b359c1c11d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=402+U.S.+415
https://1.next.westlaw.com/Document/I98854b359c1c11d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=402+U.S.+415
https://1.next.westlaw.com/Document/I98854b359c1c11d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=402+U.S.+415
https://1.next.westlaw.com/Document/I98854b359c1c11d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=402+U.S.+415
https://1.next.westlaw.com/Document/I98854b359c1c11d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=402+U.S.+415
https://1.next.westlaw.com/Document/Ida6a0da89bf011d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=397+U.S.+728
https://1.next.westlaw.com/Document/Ida6a0da89bf011d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=397+U.S.+728
https://1.next.westlaw.com/Document/I98854b359c1c11d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=402+U.S.+415
https://1.next.westlaw.com/Document/I98854b359c1c11d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=402+U.S.+415
https://1.next.westlaw.com/Document/I98854b359c1c11d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=402+U.S.+415
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Likewise, in NAACP v. Claiborne Hardware Co., 458 U.S. 886 (1982), the 

Court again held that speakers had the right to criticize private citizens. In 

Claiborne, the NAACP organized a black boycott of white-owned stores in 

Claiborne County, Mississippi. Id. at 889. The NAACP stationed “store 

watchers” outside the stores to record the names of black shoppers who 

were not going along with the boycott. Id. at 893. Those black citizens had 

their names read aloud during NAACP meetings and published in a local 

newspaper called “The Black Times.” Id. at 909-10.  

Such speech was potentially embarrassing, offensive, and coercive. 

The speech criticized not public officials, but ordinary shoppers exercising 

their legal rights to shop at white-owned stores. Yet the Court held that the 

speech “was nevertheless protected by the First Amendment,” even though 

it might be “‘offensive’ and ‘coercive.’” Id. at 911 (citation omitted). 

Like the speakers in Keefe and Claiborne, Greene was criticizing 

particular people (the Bredfeldts). As in those cases, his speech must be 

constitutionally protected, however offensive the people might have seen 

this criticism as being. “[C]itizens must tolerate insulting, and even 

outrageous, speech in order to provide adequate ‘breathing space’ to the 

https://1.next.westlaw.com/Document/I178e6ef79c1f11d993e6d35cc61aab4a/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=458+U.S.+886
https://1.next.westlaw.com/Document/I178e6ef79c1f11d993e6d35cc61aab4a/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=458+U.S.+886
https://1.next.westlaw.com/Document/I178e6ef79c1f11d993e6d35cc61aab4a/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=458+U.S.+886
https://1.next.westlaw.com/Document/I178e6ef79c1f11d993e6d35cc61aab4a/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=458+U.S.+886
https://1.next.westlaw.com/Document/I178e6ef79c1f11d993e6d35cc61aab4a/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=458+U.S.+886
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freedoms protected by the First Amendment.” Boos v. Barry, 485 U.S. 312, 

322 (1988) (internal quotation marks omitted). 

To be sure, some courts have recently allowed injunctions against 

specific criticisms, but only when entered after a trial at which those 

criticisms had specifically been determined to be constitutionally 

unprotected defamation. For instance, Balboa Island Village Inn, Inc. v. 

Lemen, 156 P.3d 339 (Cal. 2011), upheld such an anti-libel injunction, but 

only to the extent that it barred the defendant from repeating statements 

ruled defamatory at a previous trial. Id. at 344-45. While courts can “issu[e] 

a posttrial injunction after a statement that has already been uttered has 

been found to constitute defamation,” the court held, “preventing a person 

from speaking or publishing something that, allegedly, would constitute 

libel if spoken or published” is an unconstitutional prior restraint on the 

defendant’s speech. Id. at 344.  

Likewise, Hill v. Petrotech Resources Corporation, 325 S.W.3d 302, 309 

(Ky. 2010), held that “defamatory speech may be enjoined only after the 

trial court’s final determination by a preponderance of the evidence that 

the speech at issue is, in fact, false,” and that any injunction must “be 

narrowly tailored to limit the prohibited speech to that which has been 

https://1.next.westlaw.com/Document/Ic1dd7ba69c1e11d991d0cc6b54f12d4d/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=485+U.S.+312
https://1.next.westlaw.com/Document/Ic1dd7ba69c1e11d991d0cc6b54f12d4d/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=485+U.S.+312
https://1.next.westlaw.com/Document/I9a725a02f40911dbb035bac3a32ef289/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=156+P.3d+339
https://1.next.westlaw.com/Document/I9a725a02f40911dbb035bac3a32ef289/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=156+P.3d+339
https://1.next.westlaw.com/Document/I9a725a02f40911dbb035bac3a32ef289/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=156+P.3d+339
https://1.next.westlaw.com/Document/Id6a1e2e4de1411df8228ac372eb82649/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=325+S.W.3d+302
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judicially determined to be false.” Id. at 309. The Seventh Circuit has 

similarly held that, “An injunction against defamatory statements, if 

permissible at all, must not through careless drafting forbid statements not 

yet determined to be defamatory, for by doing so it could restrict lawful 

expression.” McCarthy v. Fuller, 810 F.3d 456, 462 (7th Cir. 2015). And the 

Seventh Circuit applied this to strike down the injunction that it was 

considering: “The injunction that the district judge issued in this case was 

of that character, owing to its inclusion of vague, open-ended provisions 

for which there is no support in the jury verdict or, so far as appears, in the 

district judge’s own evaluation of the evidence. We have no jury findings 

as to which statements were defamatory . . . .” Id. 

Kinney v. Barnes, 443 S.W.3d 87 (Tex. 2014), went even further, 

allowing only injunctions that order the removal of defamatory speech that 

was posted in the past, rather than injunctions that prohibit defamation in 

the future. Id. at 99. Such injunctions against defamation, the court held, are 

consistent with the First Amendment only where they “call[] for the 

removal of speech that has been adjudicated defamatory”; “prohibitive 

injunctions disallowing [the] repetition” of statements determined to be 

https://1.next.westlaw.com/Document/Id6a1e2e4de1411df8228ac372eb82649/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=325+S.W.3d+302
https://1.next.westlaw.com/Document/Ib971d63ea5ef11e5b4bafa136b480ad2/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=810+F.3d+456
https://1.next.westlaw.com/Document/Ib971d63ea5ef11e5b4bafa136b480ad2/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=810+F.3d+456
https://1.next.westlaw.com/Document/Ib76dca682f7211e4b4bafa136b480ad2/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=443+S.W.3d+87
https://1.next.westlaw.com/Document/Ib76dca682f7211e4b4bafa136b480ad2/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=443+S.W.3d+87
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defamatory at trial, the court concluded, “impermissibly chill[] protected 

speech.” Id.  

The order against Greene suffers from the very problem that the 

precedents cited above identified: It is not limited at all to speech as to 

which there was a “final determination,” Hill, 325 S.W.3d at 309, that the 

speech falls within a First Amendment exception. Indeed, the order covers 

future speech that may well not be defamatory, for instance because it 

contains opinion about the Bredfeldts, or true statements about them. 

(Compare the Seventh Circuit’s reasoning that, “[a]s illustrative of the 

injunction’s . . . . excessive breadth, notice that it orders Hartman to take 

down his website, which would prevent him from posting any 

nondefamatory messages on his blog; it would thus enjoin lawful speech,” 

McCarthy, 810 F.3d at 462—Greene was likewise barred from posting even 

nondefamatory speech about the Bredfeldts.)  

In fact, there has not even been an adequate finding that Greene’s 

past statements constituted libel. The superior court did state that Greene’s 

statements are “the type of allegations that become . . . defamatory,” R. 38, 

at 3—but it offered no detailed discussion and no explicit findings of fact 

about what was defamatory and why. Nor have the Bredfeldts even 

https://1.next.westlaw.com/Document/Ib76dca682f7211e4b4bafa136b480ad2/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=443+S.W.3d+87
https://1.next.westlaw.com/Document/Id6a1e2e4de1411df8228ac372eb82649/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=325+S.W.3d+302
https://1.next.westlaw.com/Document/Ib971d63ea5ef11e5b4bafa136b480ad2/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=810+F.3d+456
https://www.appeals2.az.gov/APL2Docs1/COA/677/3185592.TIF
https://www.appeals2.az.gov/APL2Docs1/COA/677/3185592.TIF
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brought a defamation lawsuit against Greene. “American law deliberately 

makes defamation difficult to prove . . . . By contrast, civil harassment is 

designed to be easy to prove . . . . A petitioner should not be able to evade 

the limits on defamation law (many of them constitutionally mandated) by 

redesignating the claim as civil harassment.” Aaron Caplan, 64 Hastings 

L.J. 781, 821-22 (2013). 

But in any event, even if specific past speech by Greene is found to be 

defamatory, this cannot justify restricting his future speech about the 

Bredfeldts. As this Court noted in State ex rel. Corbin v. Tolleson, 160 Ariz. 

385 (App. 1989), when a superior court bans “future, unproven 

communication” by a defendant, it creates “a classic prior restraint of 

speech”—which, “[a]bsent a clear finding supported by the evidence that a 

given expression is unentitled to First Amendment protection, . . . should 

not issue and cannot stand.” Id. at 396. “The court cannot know what, if 

any, portion of [defendant’s future speech] might consist” of unprotected 

speech. Id. “Nor can it rely on [defendant’s past allegedly unprotected 

speech] to justify restraining his future speech.” Id. What was true of 

allegedly fraudulent future speech in Tolleson is equally true of Greene’s 

allegedly libelous or harassing future speech. 

https://1.next.westlaw.com/Document/Ifaea1e58bdf511e28578f7ccc38dcbee/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=64+Hastings+L.J.+781
https://1.next.westlaw.com/Document/Ifaea1e58bdf511e28578f7ccc38dcbee/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=64+Hastings+L.J.+781
https://1.next.westlaw.com/Document/Iaa3008a3f46111d98ac8f235252e36df/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=160+Ariz.+385
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Indeed, this injunction is comparable to those struck down by 

Division One of this Court in Streeter v. Visor, 2015 WL 7736866, No. 1 CA-

CV 14-0595 (Ariz. App. Dec. 1, 2015).1 The anti-harassment injunction there 

banned all speech by the defendant about the plaintiffs—and “[t]his broad 

restriction expressly forbidding future speech,” this Court held, “is a classic 

example of a prior restraint,” and thus “carr[ies] a heavy presumption of 

invalidity.” Id. at ¶ 11. “A restriction like this based on the content of 

speech is permissible only if narrowly tailored to achieve a compelling 

state interest,” and the broad injunctions in that case were “not narrowly 

tailored and were overbroad because they prohibited all public speech 

regarding [the plaintiffs].” Id. at ¶ 12.  

Moreover, though the Streeter plaintiffs argued that defendants’ “past 

behavior—targeting individuals associated with the medical providers 

with ‘detailed and defamatory statements’—justifie[d] the scope of [the] 

injunctions,” this Court rejected that conclusion: “[T]he injunctions sweep 

far beyond communications with particular individuals and instead enjoin 

                                           
1 Memorandum decision cited under Ariz. Sup. Ct. R. 111(c)(1)(C); 

available at http://www.azcourts.gov/Portals/0/OpinionFiles/Div1/
2015/1%20CA-CV%2014-0595.pdf. 

https://1.next.westlaw.com/Document/I6872885d98d511e5b86bd602cb8781fa/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2015+WL+7736866
https://1.next.westlaw.com/Document/I6872885d98d511e5b86bd602cb8781fa/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2015+WL+7736866
https://1.next.westlaw.com/Document/I6872885d98d511e5b86bd602cb8781fa/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2015+WL+7736866
https://1.next.westlaw.com/Document/I6872885d98d511e5b86bd602cb8781fa/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2015+WL+7736866
http://www.azcourts.gov/Portals/0/OpinionFiles/Div1/2015/1%20CA-CV%2014-0595.pdf
http://www.azcourts.gov/Portals/0/OpinionFiles/Div1/2015/1%20CA-CV%2014-0595.pdf
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any public speech about [the plaintiffs], including for instance internet 

reviews (even wholly truthful ones) expressing dissatisfaction with 

treatment or even complaints to regulatory bodies.” Id. at ¶ 13. Though 

plaintiffs “characterize[d] the [defendants’] flyers as ‘defamatory,’ . . . there 

is no record determination (judicial or otherwise) regarding the validity of 

[defendants’] statements.” Id. The same is true in this case. 

B. Paragraphs 6 and 8 Remain Overbroad Even When Applied to 
Posts “Tagged” with the Plaintiffs’ Names 

The Sept. 30, 2016 order tries to justify the original injunction by 

noting that Greene’s posts were “tagged” with the plaintiffs’ names. R. 115, 

at 9. Such tagging does not automatically send the posts to the Bredfeldts, 

the way that a targeted e-mail might; rather, it tends to make Greene’s 

posts appear higher in online search results when someone searches for the 

Bredfeldts’ names.  

But speakers, such as news reporters and protesters, routinely try to 

communicate their speech to broader audiences, whether by “tagging,” by 

advertising, or by savvy publicity strategies. And the First Amendment 

protects the right to try to reach a larger audience. 

https://1.next.westlaw.com/Document/I6872885d98d511e5b86bd602cb8781fa/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2015+WL+7736866
https://1.next.westlaw.com/Document/I6872885d98d511e5b86bd602cb8781fa/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2015+WL+7736866
https://www.appeals2.az.gov/APL2Docs1/COA/677/3185669.PDF
https://www.appeals2.az.gov/APL2Docs1/COA/677/3185669.PDF
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Thus, for example, in Snyder v. Phelps the defendants picketed 1000 

feet from a military funeral displaying offensive signs, like “Thank God for 

Dead Soldiers” and “Fags Doom Nations.” 562 U.S. at 443. The plaintiffs 

argued that the defendants were using the funeral, and the publicity that 

would accompany such near-funeral picketing, as “‘a platform to bring 

their message to a broader audience.’” Id. at 455. The Court acknowledged 

that, “There is no doubt that [the defendants] chose to stage [their] 

picketing at . . . Matthew Snyder’s funeral to increase publicity for its 

views.” Id. But the Court concluded that, despite this, the speech was fully 

protected by the First Amendment. Id. at 461. 

Moreover, such “tagging” does not make Greene’s posts into 

communication to the Bredfeldts. The posts remain speech about the 

Bredfeldts, albeit speech that reaches a broader audience.  

Courts have recognized that internet posts constitute communication 

to the general public, not a specific person. See, e.g., Chan v. Ellis, 770 S.E.2d 

851, 854-55 (Ga. 2015) (holding that the 2,000 posts about the petitioner on 

defendant’s online bulletin board, one of which was an open letter 

referring to her in the second person, did not constitute enjoinable speech 

https://1.next.westlaw.com/Document/Icf7d5c5044df11e0b931b80af77abaf1/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=562+U.S.+443
https://1.next.westlaw.com/Document/Icf7d5c5044df11e0b931b80af77abaf1/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=562+U.S.+443
https://1.next.westlaw.com/Document/Icf7d5c5044df11e0b931b80af77abaf1/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=562+U.S.+443
https://1.next.westlaw.com/Document/Icf7d5c5044df11e0b931b80af77abaf1/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=562+U.S.+443
https://1.next.westlaw.com/Document/Ie8feb180d52111e4a807ad48145ed9f1/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=296+Ga.+838
https://1.next.westlaw.com/Document/Ie8feb180d52111e4a807ad48145ed9f1/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=296+Ga.+838
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to the petitioner). And this analysis does not change because Greene used 

“tags” with the Plaintiffs’ names.  

In David v. Textor, 189 So. 3d 871, 874 (Fla. Dist. Ct. App. 2016), for 

instance, the court struck down an injunction issued against defendant 

Alkiviades David; the injunction was based on David’s “tag[ing] Textor’s 

Instagram account with a photo of Hitler and a caption, ‘Sorry if I have 

offended any #neonazis.’” Id. at 874. The tag let plaintiff Textor’s Instagram 

followers see the picture and the caption. Id. Yet though the tag associated 

Textor with the picture, the court held that, “where comments are made on 

an electronic medium to be read by others, they cannot be said to be 

directed to a particular person.” Id. at 875. The injunction thus “prevent[ed] 

not only communications to Textor, but also communications about Textor” 

to others, and was an unconstitutional prior restraint on David’s speech. Id. 

at 876 (emphasis in original). 

The Instagram tag used in David more closely resembled speech sent 

to the plaintiff than the search engine tags used by Greene. When a person 

is tagged in a public Instagram post, “the person . . . tagged will get a 

notification.” Instagram, When I tag someone in a photo, who can see it?, 

https://help.instagram.com/412981112149384. Greene’s tags, on the other 

https://1.next.westlaw.com/Document/Ic1440fbab4d311e590d4edf60ce7d742/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=189+So.+3d+871
https://1.next.westlaw.com/Document/Ic1440fbab4d311e590d4edf60ce7d742/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=189+So.+3d+871
https://1.next.westlaw.com/Document/Ic1440fbab4d311e590d4edf60ce7d742/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=189+So.+3d+871
https://1.next.westlaw.com/Document/Ic1440fbab4d311e590d4edf60ce7d742/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=189+So.+3d+871
https://1.next.westlaw.com/Document/Ic1440fbab4d311e590d4edf60ce7d742/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=189+So.+3d+871
https://1.next.westlaw.com/Document/Ic1440fbab4d311e590d4edf60ce7d742/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=189+So.+3d+871
https://help.instagram.com/412981112149384
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hand, required the Bredfeldts to search for their names in an internet 

search engine before his posts would even appear to them. Since the use of 

tags in David did not lessen the defendant’s First Amendment protections, 

Greene’s use of tags must be protected as well. 

C. Paragraphs 6 and 8 Are Also Unconstitutional Content-Based 
Speech Restrictions, Including Restrictions on Speech About 
Court Proceedings 

Besides being too broad for the reasons given above, the injunction 

against Greene is also unconstitutional because it is content-based. 

“Content-based laws—those that target speech based on its communicative 

content—are presumptively unconstitutional and may be justified only if 

the government proves that they are narrowly tailored to serve compelling 

state interests.” Reed v. Town of Gilbert, 135 S. Ct. 2218, 2226 (2015); see also 

Streeter, 2015 WL 7736866, at ¶ 12 (recognizing that an injunction against 

harassment, which banned the defendant from speaking about particular 

plaintiffs, was content-based). Since the superior court limited the scope of 

Paragraphs 6 and 8 to “harassment” of the Bredfeldts, whether the 

restrictions apply depends on (1) whether the posts are about the 

Bredfeldts and (2) whether they “harass[]” them. To make either decision, 

https://1.next.westlaw.com/Document/I2bc062f815c411e5a807ad48145ed9f1/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=135+S.+Ct.+2218
https://1.next.westlaw.com/Document/I6872885d98d511e5b86bd602cb8781fa/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2015+WL+7736866
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one must necessarily look to the offensive content contained within the 

posts. See infra Part II. 

And an interest in preventing offense to a target does not constitute a 

compelling state interest that warrants limiting protected speech, especially 

if the speech touches on matters of public concern. Indeed, an interest in 

preventing even severe emotional distress through outrageous means 

cannot justify restricting speech concerning public affairs. See Snyder, 562 

U.S. at 459. Yet the broad restrictions in Paragraphs 6 and 8 prohibit Greene 

from speaking about the Bredfeldts, including when discussing matters of 

public concern. 

Indeed, paragraph 8 expressly restricts Greene’s discussing these 

Injunction Against Harassment proceedings, and the Bredfeldts’ role in 

these proceedings. Yet the First Amendment fully protects the right to 

mention the names of parties in the course of discussing proceedings 

within the legal system. See, e.g., Florida Star v. B.J.F., 491 U.S. 524, 537 

(1989) (upholding the right to publish the name of a rape victim, in the 

course of reporting on an investigation of the crime); Smith v. Daily Mail 

Publ’g Co., 443 U.S. 97, 102-03 (1979) (striking down an injunction against 

publishing the name of a juvenile criminal defendant); Oklahoma Publ’g 

https://1.next.westlaw.com/Document/Icf7d5c5044df11e0b931b80af77abaf1/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=562+U.S.+443
https://1.next.westlaw.com/Document/Icf7d5c5044df11e0b931b80af77abaf1/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=562+U.S.+443
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Co. v. Dist. Ct., 430 U.S. 308, 311 (1977) (same); Cox Broad. Corp. v. Cohn, 420 

U.S. 469, 491, 496 (1975) (striking down liability for publishing the name of 

a deceased rape victim). When an “order preemptively forbids speech 

concerning a public proceeding”—including a judicial proceeding—“it is a 

classic prior restraint on speech,” and thus “cannot withstand scrutiny 

under applicable First Amendment principles.” Nash v. Nash, 232 Ariz. 473, 

483, ¶¶ 38, 41 (App. 2013).  

The right to speak includes not just the right to speak in generalities, 

but also the right to give concrete details, including about participants in 

the justice system—indeed, including about people caught up in the system 

through no fault of their own (such as the rape victims in Florida Star and 

Cox Broadcasting). That is at least as true for Greene’s public comments 

about this litigation and about the Bredfeldts’ role in it. See, e.g., Obsidian 

Fin. Grp., LLC v. Cox, 740 F.3d 1284, 1291 (9th Cir. 2014) (“The protections of 

the First Amendment do not turn on whether the defendant was . . . 

formally affiliated with traditional news entities . . . .”); Caplan, supra, 64 

Hastings L.J. at 782 (2013) (noting the public importance of civil harassment 

orders, and discussing the free speech problems posed by some such 

orders); Eugene Volokh, One-to-One Speech vs. One-to-Many Speech, Criminal 

https://1.next.westlaw.com/Document/Ic1e1e8749c1e11d991d0cc6b54f12d4d/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=430+U.S.+308
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Harassment Laws, and “Cyberstalking,” 107 Nw. U. L. Rev. 731 (2013) 

(likewise discussing free speech problems posed by some civil harassment 

orders). Because the content-based injunction in this case covers such 

speech, it is unconstitutionally overbroad. 

II. Paragraph 3 Requires the Removal of All Images of the Plaintiff 
Absent a Ruling That the Images Are Defamatory 

The First Amendment includes the right to display images of others, 

even without their consent. Newspapers and TV stations exercise that right 

often, including when discussing people who would rather not be 

discussed or depicted. Speakers have the right to do this, at least unless 

they use the picture for commercial advertising, or for defamation. 

Moreover, an injunction that prohibits the use of a person’s likeness 

is also a content-based speech restriction, and must pass strict scrutiny. 

Sarver v. Chartier, 813 F.3d 891, 903 (9th Cir. 2016). A restriction on speech 

about a person (in that case, the California right of publicity law that 

restricted the use of people’s names and likenesses without their consent) 

necessarily requires one to examine the content of that speech. Id.; see also 

McCullen v. Coakley, 134 S. Ct. 2518, 2531 (2014) (a law “would be content 

https://1.next.westlaw.com/Document/I5d90fc7ad33011e28578f7ccc38dcbee/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=107+Nw.+U.+L.+Rev.+731
https://1.next.westlaw.com/Document/I562cf52ed58d11e5b4bafa136b480ad2/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=813+F.3d+891
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https://1.next.westlaw.com/Document/Ibbead7a3fd1f11e390d4edf60ce7d742/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=134+S.+Ct.+2518
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based if it required ‘enforcement authorities’ to ‘examine the content of the 

message that is conveyed to determine whether’ a violation has occurred”).  

And the order cannot pass strict scrutiny, because it is overinclusive. 

As with paragraphs 6 and 8, paragraph 3 was entered without a ruling that 

that the forbidden images would fall within any First Amendment 

exception, such as for defamation. See supra Part I.B. And indeed there is no 

reason to think that all the pictures of the Bredfeldts—or even most—

would be defamatory. 

III. Paragraph 2 Restricts Greene’s Ability to Contact the State of Texas 
with Complaints About a Government Employee 

Paragraph 2 of the injunction enjoins Greene “from having direct 

communications, or initiating any direct communications with any of the 

plaintiffs’ . . . employers,” and thus bars him from sending Texas 

government officials complaints about the alleged misconduct of Tiffany 

Bredfeldt, a high-level government employee. R. 38, at 4. But “[t]he right to 

petition the government for redress of grievances is ‘among the most 

precious of the liberties safeguarded by the Bill of Rights.’” Balboa Island 

Vill. Inn, 156 P.3d at 352 (quoting United Mine Workers of Am. v. Ill. State Bar 

Ass’n, 389 U.S. 217, 222 (1967)).  

https://www.appeals2.az.gov/APL2Docs1/COA/677/3185592.TIF
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For instance, in Evans v. Evans, 76 Cal. Rptr. 3d 859 (Ct. App. 2008), 

the defendant sent letters and filed many complaints about her ex-husband 

with his government employer, the San Diego Sheriff’s Department. Id. at 

863-65. The ex-husband got an injunction against the defendant which 

prohibited her from speaking about him to his employer “except in 

emergencies about criminal conduct.” Id. at 871. But the California Court of 

Appeal reversed the injunction, reasoning that “[p]rivate citizens have the 

fundamental right to present concerns to government agencies.” Id. 

Because the injunction prohibited the defendant from contacting the 

Sheriff’s Department with criticisms of a government employee, the 

injunction was unconstitutionally overbroad. Id. 

As Balboa Island, United Mine Workers, and Evans show, Greene has a 

First Amendment right to communicate complaints about Tiffany Bredfeldt 

to the government. This right is violated by an injunction that broadly 

forbids Greene’s speech to Texas officials, and is not limited in scope to 

threats or defamatory statements. 

The superior court did state that Paragraph 2 does not “enjoin[] 

Greene from contacting Texas officials in the unlikely event he needs to 

address issues within their sphere of public duties.” R. 115, at 8. The court 

https://1.next.westlaw.com/Document/I756a93d8203411ddb7e483ba170699a5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=76+Cal.+Rptr.+3d+859
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reasoned that Paragraph 2 has “nothing to do with free speech,” but was 

instead intended to forbid Greene’s “venge[ful] and . . . harassing 

conduct.” Id.   

It is true that some unprotected categories of speech have sometimes 

been treated as tantamount to “conduct.” For instance, “the exclusion of 

‘fighting words’ from the scope of the First Amendment . . . means that . . . 

the unprotected features of the words are, despite their verbal character, 

essentially a ‘nonspeech’ element of communication.” R.A.V. v. City of St. 

Paul, 505 U.S. 377, 386 (1992). But loosely characterizing such unprotected 

speech “‘as not being speech at all,’” id. at 383, simply means “that these 

areas of speech can, consistently with the First Amendment, be regulated 

because of their constitutionally proscribable content (obscenity, defamation, 

etc.),” id. (emphasis in original).   

Paragraph 2 is not limited to obscenity, defamation, fighting words, 

and the like. Even if Paragraph 2 is read to be limited to “venge[ful] and . . . 

harassing” statements, there are no First Amendment exceptions for 

vengeance and harassment that would render the speech unprotected. 

“There is no categorical ‘harassment exception’ to the First Amendment’s 

free speech clause.” Saxe v. State Coll. Area Sch. Dist., 240 F.3d 200, 204 (3d 
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Cir. 2001). And the “vengeful and harassing” limitation is just the superior 

court’s explanation of Paragraph 2; the order by its terms reaches far 

beyond even “vengeful and harassing” speech, whatever that might be. 

CONCLUSION 

Paragraphs 2, 3, 6, and 8 are all content-based restrictions. They do 

not just prohibit defamation or other unprotected speech, or unwanted 

speech to the Bredfeldts; rather, they forbid protected speech about the 

Bredfeldts, to the public and to Texas government officials. They are 

therefore unconstitutionally overbroad. 
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